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STATEMENT PURSUANT TO RULE 28 (3) 
PRELIMINARY STATEMENT 


This is an appeal from a judgment of conviction rendered 
June 25, 1975 in the United States District Court for the Southern 
District (Knapp, J. ) convicting appellant Uziel after trial of unlawfully 
conspiring to violate Sections 812, 828, 841 (a) (1), 841 (b)(1), 843, 

951, 955, 959 and 960 of Title 21, United States Code by possessing 
with intent to distribute a Schedule I narcotic drug. Appellant was 
sentenced to two and one-half years imprisonment and a three year 
special parole to commence upon the expiration of the term of imprison¬ 
ment. 

QUESTIONS PRESENTED 

1. Whether the Court's supplementary charge to the jury re¬ 
garding the definition of the word "wilfully" was so prejudicial and 
misleading that appellant was denied a fair trial. 








/ 


2. Whether the Court's refusal to grant appellant's motions 
for a severance deprived him of a fair trial. 

3. Whether the Court's failure to permit counsel to examine 
the Immigration file of the Government's key witness in order that 
he could determine if the information contained therein could be 
utilized on cross examination both improperly restricted appellant's 
constitutional right of confrontation and denied him information that 
might have been favorable to his defense. 

4. Whether the introduction into evidence of 178 kilos of 
heroin was both unwarranted on the facts of this case and was so 
prejudicial that appellant could not receive a fair trial once the jury 
observed this contraband. 

STATEMENT OF FACTS 


On May 5, 1975, appellant and his co-defendant, Antonio 
Borrego Vidal, proceeded to trial before the Hon. Whitman Knapp 
on a two count indictment charging them with conspiring to distribute 
a Schedule I drug; to wit, heroin, and knowingly possessing said drug 
with intent to distribute it.* Aside from the two defendants, the 
indictment charged that there were seven additional co-conspirators. 
Appellant had been subjected to two prior trials; the first resulted i a 
hung jury and the second ended in a mistrial when a juror became ill 
during deliberations. 

The key witness for the Government was George Warren 
Perez, Cuban-born and 6 2 years of age. In 1958, Perez testified 
that he established a travel agency known as the Via Worldwide Tours 
which was located at 9b2 Amsterdam Avenue in New York City. (98-100)** 

*The indictment is set forth in the Appendix (A ) 

**Kumerical references are to the pages of the trial transcript. 
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Perez first met Luis Ortega at his office in the summer of 1967 
when Roberto Martinez, who was in the drug business, introduced him 
as a person who would buy many tickets from him, and whose principal 
business was "tequila" and "perico, " meaning heroin and cocaine 
respectively. (103-4) In September or October of 1967, Ortega told him 
that he wanted to travel to Europe in order to make a connection so that 
he could bring heroin to New York. (117) When Ortega asked him if 
he could supply him with an American passport, Perez said such a pass¬ 
port could not be supplied if Ortega was not a citizen. (117) Accordingly, 
Ortega told him that he would obtain a passport elsewhere. (117) About 
a month later, Ortega came to his office with an American passport and 
bought an airline ticket in the name of Benita Arroyo from New York to 
Madrid. (117, 119) Ortega told him that there existed a very good possibility 
of his making connections in Marseilles and Spain. (118) 

According to Perez, in the summer of 1968, Ortega introduced 
him to Jose Centor, stating that Centor was his new European contact 
who just arrived in the country with the first shipment of heroin. (127) 

The next day, Ortega came to his office with about $100,000 in small 
denominations and asked Perez whether he could change these bills 
into $100 bills. (127) Perez changed the money for him as requested 
by going to various banks where he had accounts. (129-130) The 
purpose of changing the money was so that Center could . uj~n to 
Europe with the money and prepare for the next shipment. 
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Ortega also introduced him to Jose Baeza who was going to 
help Ortega distribute the heroin. (129) Foir or five weeks later, 
Ortega told him that a new shipment had just arrived and that he would 
have $150, 000 for Perez to change into large bills. (130) 

Perez further testified that in the early part of 1969, he had 
another conversation with Ortega regarding both a shipment of heroin 
by Centor and a new entry of cocaine via Mexico. (132-33) Ortega 
explained that he had a new connection in San Antonio with a Mexican 
General named Suarez and that he could now receive drugs via both 
San Antonio and New York. (133) Ortega further explained that they 
would pass the drugs from Mexico to San Antonio in armored trucks 
and Baeza, Esther Sierra,and he would then bring the drugs from 
San Antonio to New York. (133-34) Consequently, Ortega frequently 
bought airline tickets to San Antonio for himself, Baeza, and Sierra. 
(134) After each of his trips to San Antonio, Ortega would come to his 
office with a large suitcase containing more than $150, 000 and would ask 
him to change the small bills into $100 bills. (142) 

In the spring of 1969, Ortega told him about his trip to Spain 
and mentioned that his close friend, "Nico, " as a result of some 
difficulty there, had been compelled to hide out in Barcelona for three 
months. (164) Perez later learned that Nico was the defendant Vidal. 
(164) 
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Thereafter, in May of 1969, Perez issued tickets for Geneva 
in the names of Juan Playa, a name then used by Ortega, and Jose 
Baeza. (166) When Ortega returned from this particular trip, he 
mentioned that they hat’ found a new group in Eirope which he only 
referred to as the "Frenchmen. " (17 0) It was in September of 1969 
that Baeza was issued another ticket so that he could go to Europe 
to prepare a new shipment. When he returned from this trip, Baez" 
told him that everything had worked out perfectly. (1751 However, 

Ortega later showed him a letter which he had received from Europe 
signed by Maurice, who was one of the Frenchmen. (17 5) The letter 
stated that Ortega should not send Baeza to Europe any more because 
they considered him to be weak, as he had cried in front of the Frenchmen 
regarding his family who was still in Cuba. The letter further instructed 
Ortega, to completely disassociate himseii from Baeza, or they would 
cease doing business with him. (177) Ortega in response to this 
letter told Perez that he would send Baeza to another place. (177) 

In the early part of 1970, Ortega introduced him to the defendant Vidal, 
who was to be Baeza's substitute. (178-79) 

In the summer of 1969, Ortega introduced him to still another 
contact named Anthony Muzy from whom they expected to receive 
large quantities of drugs. (180) Ortega also told him that he had 
obtained an apartment in North Bergen, New Jersey for the Frenchman 
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so that he could stay there until the first shipment arrived. (181) 

After the arrival of the first shipment containing 70 kilos of heroin, 
Ortega brought him more than $200,000 to change. (181) In the 
summer of 1970, 70 kilos of heroin arrived concealed in a Citroen 
car which had been dismantled in a house on 48th Street in New Jersey. 
This shipment had been delivered to "Tony the Italian" (co-conspirator 
Stanzione) by Ortega, Vidal and someone known to Perez only as "El 
Gallago. " (190) 

Perez explained that he had first met Stanzione in his office 
in March of 1970 and Stanzione had at that time introduced him to 
Ortiz, who also dealt in narcotics. (193) On a later date, Stanzione 
told him that Ortiz had been caught with two or three kilos of heroin and 
wanted to get out of the country. Perez helped Ortiz flee the country 
by getting him a Panama passport. (197) When Perez subsequently 
met Ortiz in.Madrid, Ortiz informed him that he had made good connec¬ 
tions and asked Perez if he could arrange for a buyer. Perez responded 
that he could handle quantities of 50 to 100 kilos and that his contact 
was Ortega. Ortiz then told him that if he had any difficulty, he could 


contact Stanzione, who would buy any quantity and would also pay in 
advance. Upon returning to the United States, Perez explained the 
situation to Ortega who agreed to take any quantity that should arrive. 
(218-19) 
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Perez further testified that he met with another contact 


named Augustine Alvarez, who carried contraband from Santo 
Domingo to Puerto Rico and who introduced him to General Mendez. 

(219) Mendez told Perez that he wou*d have no trouble bringing 
anything into Puerto Rico. (220) Accordingly, Perez went to 
Germariy where he obtained Ortiz' appr y al for this particular plan. 

Ortiz also told him that as he had made some contacts in Italy, he 
would travel there. (220) 

On December 10, 1970, Perez received a cable from Ortiz in¬ 
structing him and General Mendez to go to Italy where Ortiz subsequently 
gave them eight kilos of heroin and further instructed them to go to Genoa 
to receive the balance of the drugs. Perez and Mendez then went to 
Genoa, but since the shipment did not arrive, and it was right before 
Christmas, they returned to New York. (226) When Perez explained 
to Ortega what had happened, Ortega responded that there was no problem 
as the Frenchmen had just arrived and they were expecting a big shipment. 
(2 27) In the beginning of January, this shipment did arrive, and Ortiz 
asked him to change about $250, 000 to $300, 000 for him. (230) Ortiz 
delivered this particular shipment to Stanzione. (230) 

In the meantime, Perez testified that his 25 kilo shipment of 
heroin had arrived in Santo Domingo and would soon be in New York. 
However, on January 18, 1971, Alvarez called him and said that 
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General Mendez had been arrested in Puerto Rico with the 25 kilo, 
of heroin. (237) After this seizure, Ortega took him to his house 
in Belmar for his protection in case General Mendez decided to talk. 

(25) Thereafter, Perez went to live in Ortega's house in North Bergen, 
New Jersey. (254) He never returned to his office because he feared 
that he might be arrested for the case in Puerto Rico. (2 56) 

Perez then testified to his meetings with appellant. He main¬ 
tained that he first met appellant in September of 1970 in the company 
of Ortega, the Battle brothers, and Hector Calle. Ortega told him 
that the Battle brothers and Calle were fugitives and asked him if 
he could obtain passports to get them out of the country. (238) 

Perez told him that he could get them Dominican Republic passports. 
Whereupon, appellant stated that if Perez got the passports, he would 
see to it that the men got out of the country. Appellant thereafter sugges¬ 
ted that these men first go to St. Croix and then to Spain. (239) Ortega 
responded that once the men were in Europe, they could make drug 
contacts there. (239) Accordingly, Perez got the passports and 
issued three flight tickets. (241) 

In January of 1971, Perez stated that he vent to Puerto Rico 
with appellant anc one Juvenal in connection with the Alvarez deal. 

(243) Appella\t went to Puerto Rico to check on some jewelry and had 
nothing to do with his discussions with Alvarez regarding the 25 kilos 
of heroin. (244) 
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Perez again saw appellant in the beginning of February in 
the company of Ortega. In response to Ortega's questions, 
appellant told him that he was not working steadily and agreed to 
pick up messages or papers for Ortega at Perez' office. (255) 

According to Perez, in February of 1971, he and Ortega met 
Roberto Gonzales who represented that he had a fantastic plan to 
introduce cocaine in liquid form into the United States. (258) Such 
a liquid, according to Gonzales, could pass for liquor in bottles. 

(258) Gonzales explained that the cocaine would be converted into a 
liquid in Columbia and then reconverted into a powder once it reached 
the United States. (258) The next day this plan was explained to 
appellant as well as the difficulty which they were encountering in 
obtaining the necessary materials for this transformation. Appellant 
said that he had contacts to obtain large quantities of acetone and 
alcohol that were needed. (260) At a second meeting, it was decided 
that they should find an isolated place to set up a laboratory and tint 
appellant and Perez would be responsible for finding such a location. 
(26) After two weeks had passed, he and appellant obtained a 64-acre 
farm in Pennsylvania. (262) Since someone thereafter offered them 
a summer house in East Hampton, appellant rented it for the season 
at a price of $4, 000. 

riicroafler, Ortega received another letter from the Frenchmen 
instructing them to look for property with a garage large enough to 
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contain a truck. (269) The purpose of this, according to Ortega, 
was because a truck was going to arrive in the United States, and 
inside this truck would be a racing car that would contain about 100 
kilos of heroin. The racing car had been registered to race ai the 
Watkin Glen races. (269) Ortega then instructed appellant and him¬ 
self to first find this garage as this was more urgent than the laboratory. 
(^70) Two weeks later, they found a suitable garage in Newark, New 
Jersey and then learned that the cars would be arriving in the United 
States in the middle of June. (273) Ortega then directed them to find 
a large house so that the Frenchmen would not have to stay at a hotel. 

They rented such a house in Teaneck, New Jersey. 

Perez further testified that on July 17, 1971, he finally met 
Claude and Denise Schoche at the house in Teaneck. Since Claude 
did not speak English, Denise dxplained that the ship containing the 
truck and the racing car would arrive on the Queen Elizabeth II. The 
car contained 100 kilos of heroin. Ortega brought $500, 000 in $100 
bills to the house where they all helped to count it. Ortega then instructed 
Perez to buy masking tape and black enamel spray, which he did. (290) 
The money was wrapped in bunches of $30, 000 and $40, 000, wrapped in 
paper toweling, and sealed with the masking tape. They had intended 
to spray the packages black so that in case there was an inspection of 
the car in which this money was conceded, it would go undetected. 

(291) Stanzione represented that he would take everything in this shipment 
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andNico was instructed to come from Miami to help. (295) However, 
on July 23rd, Claude and Denise informed Ortega that the trucK was 
unable to enter the ship and was thus still in Europe. (297) Denise 
said that the next shipment would be in January or February of 1972, 
and the car would be registered for a race in Florida. Additionally, 
instead of bringing 100 kilos of heroin, it would contain 300 kilos. 

(297) Ortega told them that he would have no trouble disposing of the 
drugs. (297) 

Thereafter, in August of 1971, Perez learned from Ortega 
of another possible shipment through a man named Orsini. (301) 

On September 17th, appellant was sent to his office to see if Orsini 
had left word regarding the arrival of a shipment. He and Ortega 
in turn went to pick up Orsin. at the Hotel Areal in New York. (310) 
Appellant was supposed to meet them at about 9:30 p.m., but when 
he did not appear, they went to the Madison Square Garden Garage 
to pick up a Jaguar that Orsini said contained 97 kilos of heroin. At 
the garage, they were all placed under arrest. (315) 

Perez admitted that he had been convicted of conspiring to 
import narcotics and possession of narcotics. He had been sentenced 
to seven years and required to pay a $7, 000 fine. (3 53) He began 
to serve his sentence on November 14, 1972 and began his co-operation 
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with the Government in February of 1973. (352) As a result of his 
co-operation, his sentence was reduced to time served, and the 
Government promised that neither he nor his family would be 
prosecuted for any crime other than perjury. (354) 

JOSEPH A. MANZER, a licensed real estate dealer in 
Pennsylvania, testified that on April 20, 1971, he met a man who 
called himself Ralph Rivera, a nine-year-old boy, and appellant, 
who was introduced to him as Rivera's chauffer. Mr. Rivera signed 
an agreement to purchase a 63 acre parcel with a large farmhouse and 
bam. (681) Several days later, the agent received a deposit of $600 
from Rivera, but never again 1 heard from him. (684) 

MICHAEL A? PAVLICK, a Special Agent, testified that on 
September 15, 1971, he v/as engaged in a surveillance at Pier 92 in 
New York City. He was looking for a Jaguar which was to come off 
the Queen Elizabeth H. (887) At about 6:15 p. m., he observed the 
Jaguar which was being driven by an informant, leave the pier and 
proceed to the Hotel Pierre, where it was parked until 8:00 p.m. 

The car was then driven to a garage on 59th Street across from the 
Playboy Club. There it was dismantled, since the Agents had prior 
knowledge that the car contained heroin. A search revealed 179-1/2 
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kilos of heroin in the car. The heroin was removed and replaced 
with dummy bags of white powder. (889) Following a series of 
observations during the next few days, Ortega, Orsini, and Perez 
were arrested when they attempted to take this car from the Madison 
Square Garden Garage. 

When the Government sought to introduce the heroin into 

evidence, it stated that it would prefer that this evidence remain in 

the presence of the jury. Appellant's counsel stated that he would 

agree to stipulate to the quantity of heroti present instead of having 

it observed by the jury. (968) The Court responded "Let them look 

at it and take it away. " (968) Whereupon the Government was per- 

«# 

mitted to introduce into evidence two trunks containing 178 kilos of 
heroin. (973-74) 

CLAUOE SCHOCII, a 28-year-old French and Swiss citizen, 
testified that between 1969 and 1972, he had earned money by 
trafficking in heroin from Europe to the United States. (991) He 
and his brother, who used the name Maurice Vandelli, would come to 
the United States to contact people who were to buy the heroin. (993, 
1005) The buyers would give them money and this money was shipped 
to France in cars. (997) He admitted making the following shipments 
of heroin to the United States: between August and November of 1969, 
they shipped 42 kilos in an Accadion automobile; between April and 
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June of 1970, 40 kilos were shipped in a Fiat and 80 kilos were shipped 
in a Citroen; between July and October of 1970, 220 kilos were shipped 
in three different cars; and in January of 1971, two cars concealed 
80 and 90 kilos respectively. (1000-02) Another shipment was to come 
in a truck containing a racing car, and was supposed to contain 100 
kilos, but the car never arrived. (1003) 

According to Schoch, his buyers would arrange to have homes 
with garages where the cars could be dismantled. (1007) He identified 
Ortega as a buyer who had purchased heroin from him at $9, 000 per 
kilo. (1008) He maintained that he had also met Perez who knew of 
the shipments, but he never met appellant. (1050-52) Schoch stated 
that the members of his group who would go to the United States were 
Jeannot and Carcel Surragto, Roch and Jean Orsini, and Nedo Pedri. 
(996) 

Finally, Schoch admitted that in 1974 he had been arrested and 
an indictment was still pending against him. (1026) 

During the presentation of the Government’s case, a discussion 
ensued regarding whether Mr. White, an attorney for the defendant 
Vidal, would be able to invoke the attorney-client privilege when called 
as a witness by the Government concerning investments of money in 
real estate made by Vidal through Mr. White. There was also a 
discussion regarding whether Mr. White, if he should so testify, 
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would be granted immunity. (88 5) This matter was resolved when 
the Government and counsel for Vidal agreed to enter the following 
stipulation concerning tins money: 


It is also stipulated and agreed that on the following day 
the defendant Antonio Borrego Vidal transferred the 
following amounts of money to an individual in Miami, 
Florida: 


On March 11, 1970, 
On January 14, 1971, 
On March 1, 1971, 

On March 22, 1971, 
On October 18, 1971 
October 18, 1971 


$ 10 , 000 . 00 
$17, 000. 00 
$15, 000. 00 
$38, 000. 00 

$22,176.11 and on the same day 

$ 8 , 000,00 


The total amount being $110,791.11 


It is further stipulated that these sums of money were 
utilized for real estate transactions. (1058-59) 


APPELLANT'S CASE 


Appellant, 45 years old and married with three children, tes¬ 
tified that he had no prior convictions. (1074) He first met Ortega in 
Cuba in 1959 after the overthrow of Batista. For a short period of 
time, appellant was in charge of certain records in Cuba, and was 
required to go to the police station to check on various people. Ortega 
was one of the officers in charge of the precinct. He next saw Ortega 
in Manhattan in the company of Perez. (1096) 

Appellant claimed that in November of 1970, he was not at the 
travel agency with Ortega, but was there with Juan Battle. (109 5) 
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He had asked Battle for a loan, but Battle told him that he also was 
in financial difficulty and told appellant to come with him to see 
Perez. This is when he met Perez for the first time at his travel 
agency. (1097) Perez told appellant that he would help him find a 
job. (1098) Appellant denied stating that he would help the Battle 
brothers leave the country so that they could set up a drug business. 
(1099) 

According to appellant, he again saw Perez when he went to 
his travel agency to buy a ticket to go to St. Croix to collect some 
debts. (1100) He only used his proper name when travelling; he never 
received a phony passport from Perez; and he is a registered alien 
with a green card. (1101) 

In January of 1971, appellant next saw Perez when he went to 
the agency to buy his monthly ticket to St. Croix. He heard Perez 
talking to someone named Juvenal, who had connections in jewelry. 
(1106) Appellant therefore went to Puerto Rico with Perez and 
Juvenal to check on some jewelry. (1106) Perez at this time did 
not tell him that the purpose of his trip was to go there to see 
General Mendez in order to negotiate the narcotics deal. (1107) 

Subsequently, when Perez began to question him regarding his 
skills or business experience, appellant told him about his Ajax 
business in Cuba. (1109) Perez later told him that he knew someone 
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who was interested in his cleaning idea, and that was when he was 
introduced to Ortega. (1109) Appellant then told Ortega that he 
would need $15, 000 to $20, 000 to start such a business on a low 
level. The idea was to produce a cleanser that was very popular 
in Cuba by the name of Farola. (1110) If they could manage to sell 
this product cheaper than Ajax, the Latin people would buy it. (1110) 
hen Ortega told him that he was willing to invest in this business, 
he also stated tin. t he and Perez should find a place where they could 
start manufacturing this product. Such a place was found in Newark, 

New Jersey. (1111) However, appellant told Perez that this place 
would not be suitable for the storage of silica sand, but Perez replied 
that since he had a lot of machinery stored in Puerto Rico, he could 
use this place for storage. (1111) Perez never told him that the 
garage was to be used for the storage of a truck and a racing car. 

(112) Appellant put his own name on the lease and denied ever meeting 
the 1’ renchman at this garage. (1116) Perez, in the meantime, appeared 
to liave no intention of investing any money and the business never got 
started. (1118-19) 

Thereafter, Perez told him that he had spent some of the 
money with which he was supposed to buy visas for the people in 
Cuba and consequently he did not want to go to his office anymore. 

(1121) He asked appellant if he wanted to make some money by 
picking up and deliveri ng tax forms of his clients from the office. 









Appellant claimed that Perez lied when he stated that he 
was present during a conversation with Gonzales dealing with bringing 
cocaine in liquid form into this country. (1124) He did acknowledge 

I 

going to Pennsylvania to look for a farm, but stated that Perez told 
him that it was going to be used as a resort. (1126) Perez also gave 
him $4, 000 to rent a house in East Hampton for some friends. (1129) 
Finally, appellant maintained that he never heard of Schoch; 
he never used any drugs; he never met a person named Orsini; and 
they never told him about any Jaguar containing heroin. (1134) On 
the night that Perez and Ortega were arrested, he was never told to 
return to the house in Tcaneck, or told that he was supposed to drive 
the Jaguar containing the heroin. (1136) He flatly denied participating 
in any conspiracy to smuggle drugs into the United States. (1140) 

RODOLFO LOZANO confirmed the fact that appellant had put 
up a factory in Cuba to make detergent products. Lozano worked in 
this factory from 1959 until 1961 when the Minister of Industry took 
the factory away from him and he was left without any job. Lozano 
stated that he again saw appellant in New York around February or 
March of 1971 when appellant was selling hats for a Puerto Rican 
parade. (1216-18) Appellant told him that he was thinking of establishing 
a similar detergent business in the United States. (1218) 
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MOTIONS FOR A SEVERANCE 

During the trial, the Government made an offer of proof that 
defendant Vidal, when taken into custody for questioning regarding his 
passport, escaped by jumping out of the window of the Immigration 
building. The Government informed the Court that Vidal left $10,000 
with a security guard and signed a receipt for this money. Although 
the Government maintained that said evidence would be binding only 
on Vidal, appellant's counsel promptly moved for a severance on the 
ground that such evidence was highly prejudicial. The Court in 
overruling counsel's motion permitted the following evidence to be 
adduced by the Government regarding Vidal's alleged flight: 

LOUIS FINKLEA, an officer of the United States Immigration 
Service in Miami, testified that he is an Immigration Inspector 
stationed at Miami International Airport. (6 01) His function is to 
inspect persons arriving from foreign parts regarding their qualifications 
for admission to the United States. (601) He explained that a primary 
Inspector was one who makes the initial examination of any person and 
that if this Inspector entertains any doubts regarding a person's 
credentials, the person is then sent to a secondary Inspector whose function 
is to delve deeper into the problem. On September 3, 1973, he was 
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acting as a primary I nspector and interviewed an individual named 
Joaquim Antonio Diaz Figueroa, who claimed that he was a United 
States citizen by reason of his birth in Puerto Rico. (602) This man 
presented a birth certificate in the aforementioned name. Since 
Inspector Finklea was not absolutely certain that Figueroa was in fact 
the person mentioned in the birth certificate, he asked him some 
questions regarding the geography of Puerto Rico, which the man could 
not answer. (604) Accordingly, this man, whom he identified as the 
defendant Vidal, was referred to the secondary Inspector Pritchard. 

(605) THOMAS PRITCHARD in turn testified that on that particular 
day he processed Figueroa and because he also was not satisfied with 
this man's responses to questions he had asked, he made him empty 
his pock* ts which contained $16, 081. (626) He then referred this man 

to the custody of a private guard service. Pritchard could not identify 
Vidal as this man. (629-31) 

IBRAIN GONZALES, employed with the United States Guard Agency 
that provides security c .vices in immigration cases to airlines, stated 
that Mr. Figeuroa was taken into his custody and transferred to an 
apartment where he could gee some sleep. (6 39) For his protection, 
he asked Figueroa to turn over $10, 000 to him and when Figueroa 
complied, the Agent gave him a receipt for this money. Gonzales 
thereafter learned that the man, whom he identified as the defendant 
Vidal, had escaped by climbing through a window on the second floor. 
(644, 647) 
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At one point in the trial, Vidal's counsel made an application 
ii’i a mistrial based upon the fact that his client was brought into 
the courtroom wearing handcuffs and that they believed that at least 
<>ne 01 the jurors had seen him. The Court responded that unless the p 
marshall had some reason for changing the procedure, Vidal should 
not be brought into the^courtrocm while handciffed. When the Court 
asked if Vidal wanted an instruction regarding this issue to the jury, 
his counsel replied "My goodnecs, no." (530-32) Thereafter, 
appellant's counsel again moved for a severance based first upon the 
lact that the jury now knew that the co-defendant was incarcerated, which 
could prejudice his client, and second, counsel pointed to the evidence 
brought in regarding consciousness of guilt with respoct to Vidal, which 
also had to prejudice his client. (611) The Court responded that it 
saw counsel's point regarding (lie handcuffing of Vidal, but stated it 
did not think this fact wo’ild prejudice the jury, especially since the 
Court had instructed the jury to distinguish between the two cases. (611) 

APPELLANT'S REQUESTS FOR THE IMMIGRATION FILE PERTAINING 
TO PEREZ _ 

After the trial had commenced, appellant's counsel requested 
that the Government produce Perez' Immigration file. The Government 
ul tin s point responded that the file was presently unavailable because 
it was in the archives, but that they were looking for it. Appellant's 
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counsel then informed the Court that the Government had indicated 
t hat even if they should obtain the file, they might still refuse to 
turn it over until the Court makes a ruling requiring them to do so. 

(212) Counsel requested that he be permitted to review this file in 
order to determine if anything was contained therein that could be used 
for cross examination. (213) The Court at this time stated that if the 
Government gave the file to counsel and counsel could point to something 
worth cross examining, it would entertain the’application. (213) 
Throughout the course of the trial, counsel repeatedly requested 
the production of this file. (527, 871, 1035) It was only after th 
summations were completed that the Government informed the Court 
that it had subpoenaed the Immigration file, but the Regional Director 
of Immigration refused to turn it over. (1450) The Coirt previously 
had stated to counsel: 

All I can tell you is I can't make the Government do what 
the Government won't do. However, if you have information 
in the file that turns up and there is a conviction and that is 
information which you should have, I will set aside the 
conviction. (1035) 

On May 27, 197 5, the Court made the following ruling regarding any 
motion made by the defendant to set aside the verdict based on the 
unavailability of the Immigration file: 

At the start of the trial in the above-entitled case, the 
defendant's attorney requested that he be furnished with 
the Immigration and Naturalisation Service file of George 
Warren Perez, the principal Government witness against 
the defendant. The Assistant United States Attorney 
objected, but undertook to obtain the file from the INS 
authorities in order to allow the Court to peruse the document. 
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Despite the best efforts of the prosecutor, the report 
was not obtained from INS until May 20, 1975 - four days 
after the jury returned its verdict of guilty. At that time, 
the report was turned over to the Court for an in camera 
inspection. 

After carefully reviewing the INS file, it seems perfectly 
clear that the defendant Uziel was in no way prejudiced by its 
unavailability during the trial. The file itself contains no 
exculpatory material. Primarily, it consists of information 
relating to events in the 1950's and early 1960’s which were 
known to defense counsel and about which George Warren 
Perez was cross examined at length. The only information 
in the file that may not have been known to counsel involves 
certain allegations of an assault supposedly committed by 
Perez in the 1950's. Since these allegations did not result 
in Perez' arrest or conviction, cross examination about this 
incident would probably not have been permitted at trial. In 
any event, failure to give this information to the defendant in 
no way affected the outcome of the trial in light of the sub¬ 
stantial impeachment material that was used by the defendant 
in the cross examination of Perez. 

Accordingly, any motion made by the defendant for mistrial 
or for a new trial based on the unavailability of the INS file, 
will be denied. 


CHARGE 


The charge is set forth in its entirety in the appendix (A-17). 
Portions of the Court's supplemental charge and counsel's objections 
to said charge are likewise set forth in its entirety in the appendix (A-59). 


ARGUMENT 
POINT I 


THE COURT'S SUPPLEMENTARY CHARGE TO 
THE JURY REGARDING WHETHER APPELLANT 
WAS A KNOWING AND WILFUL MEMBER OF THE 
CONSPIRACY WAS SO PREJUDICIAL AND MISLEADING 
THAT APPELI A.NT WAS DENIED A FAIR TRIAL; 
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In this clcs ely contested case, the sole issue to be resolved 
by the jury was whether appellant was a "wilful" and knowing par¬ 
ticipant in the unlawful objective of the conspiracy. Hence, it was 
vital that the jury be instructed in clear and precise terms regarding 
the definition of the term "wilful. " While the Court's initial charge was 
adequate, the supplementary charge fell far short of instructing the 
jury properly as to whether appellant was in fact a "wilful" member 
of this conspiracy. Since counsel made a timely objection to this 
charge, appellant's conviction must now be reversed and a new trial 
ordered. 

In this case, a close question of fact existed as to whether 
appellant was a member of the conspiracy to distribute narcotics. 

At the first trial, a mistrial was declared because the jury was 
unable to reach a verdict. At a second trial, another mistrial was 
declared because a juror became ill during deliberations. And at 
this third trial, it took the jury a total of 12-1/2 hours to render its 
verdict of guilty as to the conspiracy charge and to declare itself 
unable to reach a verdict concerning the possessory charge. It is 
evident that the jury was indeed troubled when attempting to reach 
its decision. The case was submitted to the jury at 10:30 a.m. (1501) 
After deliberating for five hours, the jury reached a verdict as to 
the defendant Vidal, but could not reach a verdict as to appellant. 

(1536) Upon deliberating for one and one-half more hours, the jury 
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returned to the courtroom to request a re-definition of the terms 
knowing and wilful. (1537, A. 59) At this point, the Court's instructions 
were critical. However, instead of repeating its initial instruction 
which was a correct statement of the law, the Court took it upon itself 
to embellish its definition of the term wilful. The Court explained: 

Now, wilfully implies the evil motive part of it, a wilful 
child. People call a child wilful. They don't speak of a 
wilful child when he just wants to do his homework. They 
speak of a wilful child when he wants to do something naughty. 

When you get to be a man you drop the word "naqghty" and 
change it to evil. But that is what is is. 

Knowingly is purposefully and intentionally, and wilfully 
imputes the element of evil. (1538, A. 60) 

In defining the term wilful, the Court's vse of the metaphor of 
the !f naughty child " was both misleading to the jury and prejudicial 
to appellant. Not only did such an illustration tend to minimize the 
grave nature of the charges, but also this example had the effect of 
easing die Government's burden regarding the quantum of proof 
necessary to establish that appellant was a "wilful" member of die 
conspiracy. 

First, the Government's objective in this case was to establish 
the existence of a large-scale conspiracy to distribute drugs and to 
demonstrate that appellant was a knowing member of this conspiracy. 
Such a crime is clearly viewed with repugnancy in our drug-ridden 
community. To compare one's participation in this heionous crime to 
the acts of a naughty child effectively dilutes die seriousness of the 
charges before the jury. 





And second, the "naughty child" illustration had the unmistakeable 
effect of lessening the Government's burden of proof in this case. As 
pointed out, the sole issue that confronted the jury was whether 
appellant was a knowing and wilful member of the conspiracy. One 
hardly would equa e the maneuvers of drug dealers with the acts of a 
naughty child. And the Court's instructions did precisely that. The 
jury had to be convinced that the acts of a "naighty child" were not 
quite that serious. Thus, their determination that appellant was guilty 
very well could In ve been based on the notion that he did nothing more 
than commit acts which, if committed as a child, would be considered only 
naughty. 

While appellate courts have permitted the trial courts to use 
their discretion in construing the term "wilful, " no court has gone so 
far as to sustain the ' naughty child" analogy or any similar-type 
instruction. Brown v. Bullock , 294 F. 2d 415 (2d. Cir.) 

1961); McBride v. United States , 225 F. 2d 249 (5th Cir., 1955); United 
States v. Budzanoski , 46 2 F. 2d 13 (3rd Cir., 1972); United States v. 
Sarantos, 455 F. 2d 877 (2d Cir., 1972); Finn v. United States, 219 F. 2d 
894 (9th Cir., 1955); United States v. Murdock, 290 U.S. 389 (1937). 

Moreover, the prejudice to appellant in this case was compounded 
when the Court took it upon itself to have a conversation with one par¬ 
ticular juror regarding the definition of the term "wilful." (A 61-63) 
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Although the Court may answer the jurors' questions, such questions 
are usually presented through the foreman and the Court's response 
must be directed to the entire jury. To sanction a Court's conversation 
with only one juror, to the exclusion cf the others, would result in the 
very real possibility that the Court could exert an undue influence on 
the luror who is singled out. Even the trial court at appellant's sentence 
expressed doubt as to the propriety of its colloquy with juror number 
eight. And it is submitted that the Court's inclination was correct, 
and that such ox parte conversations should not be sustained. 

Therefore, it should be found that in this closely contested case, 
the Court's supplementary charge regarding the term "wilful" was so 
prejudicial and misleading and was tendered at such a critical point 
that appellant was denied a fair trial. 

POINT n 

THE COURT'S REFUSAL TO GRANT 
APPELLANT'S APPLICATION FOR A 
SEVERANCE DEPRIVED HIM CF HIS 
DUE PROCESS RIGHT TO A FAIR TRIAL. 1 

Two striking incidents occurred during this trial that prompted 
counsel to move for a severance, and a mistrial in appellant's behalf. 
The first event was when the Government offered detailed evidence 
regarding the co-defendant's flight as indicative of his consciousness 
of guilt, and the second event took place when this same co-defendant 
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was brought into the courtroom in handcuffs, thus making at least one 
juror aware of the fact that he was then incarcerated. The Court's 
refusal to grant a severance under these circumstances deprived 
appellant of his due process right to a fair trial. 

There is no question but that the Government's elicitation of 
extensive facts depicting Vidal's flight as indicative of his guilt had 
to adversely affect appellant when the jury was making a determination 
of his culpability. This is not a case where simply one witness told 
of the co-defendant's flight. Instead, the Government elicited testimony 
from three different witnesses who each described the facts leading to 
Vidal's flight. The jury was thus saturated with this evidence of flight 
which, although permissible against Vidal, was noi. permissible as 
against appellant. Even the strongest instructions from the Court that 
the jury should not consider this evidence against appellant could not 
prevent a "spill-over" effect. 

In dealing with this precise issue, this Court in United States v. 
Lobo, _F*2d_ (2d Cir., decided 5/14/75) refused to recognize that 
the co-defendant's decision to flee implied the guilt of anyone but 
himself. However, it is submitted that this conclusion was reached 
in Lobo only because this Court was of the opinion that the evidence 
against the defendant Lobo was substantial. That certainly is not the 
case here. As indicated, the evidence against appellent could be 
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considered anything but overwhelming. This issue of credibility was 
the only issue in dispute at appellant's trial. Either the jury could 
choose to credit appellant's version of the facts, or they could credit 
Perez' account. Hence, it can be found on the special facts of this 
case that both appellant's and Vidal's fate were so inextricably inter¬ 
twined that the evidence of Vidal's guilt implied appellant's guilt as 
well, see United States v. Sparano , 422 F. 2d 1095 (2d Cir., 1970) 

Appellant's right to a fair trial was further abridged when at 
least one juror was apprised of the fact that Vidal was incarcerated 
when he was observed wearing handcuffs upon entering the courtroom. 
Although the Court immediately recognized the potential prejudice that 
could inure to appellant, the Court still refused to grant appellant's 
motions tor a mistrial and severance on the ground that the jury was 
able to distinguish between the two cases. In this closely contested 
case, such a conclusion is sheer speculation and a defendant's right 
to a fair trial should not be based on such surmise. 

It is settled law that a trial court has a continuing duty during a 


trial to grant a severance if prejudice appears from the joint trial. 
United States v. Pinocn, 463 F.2d 1036 (10th Cir., 1972); De Luna v. 
United States , 306 l 1 '. 2d 140 (5th Cir., 1962); United States v. J enkins , 
496 F. 2d 52 (2d Cir. , 1974); Schaffer v . United States, 362 U.*Sf 511 
(I960). And such prejudice is manifest in tins case. The evidence 
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of both Vidal's flight and his entry into the courtroom in handcuffs was so 
"powerfully" incriminating to appellant that the Court should have granted 
the requested severance. United States v . Gardner , 308 F. Supp. 42 5 
(D.C.N.Y.S.C., 1969) 

POINT III 

THE COURT'S FAILURE TO PERMIT COUNSEL TO 
EXAMINE THE IMMIGRATION FILE OF THE GOVERN¬ 
MENT'S KEY WITNESS IN ORDER THAT HE COULD DE¬ 
TERMINE IF THE INFORMATION CONTAINED THEREIN 
COULD BE UTILIZED ON CROSS EXAMINATION BOTH 
IMPROPERLY RESTRICTED APPELLANT'S CONSTITUTIONAL 
RIGHT OF CONFRONTATION AND DENIED HIM INFORMATION 
THAT MIGHT HAVE BEEN FAVORABLE TO HIS DEFENSE!" 

The only witness to connect appellant with the conspiracy was George 
Warren Perez, who maintained that appellant had both knowledge of the 
conspiracy and had participated in various acts to accomplish its objec¬ 
tives. Appellant, on the other hand, vigorously maintained that he was 
never informed of any conspiracy to distribute drugs and that his acts 
were entirely innocent in nature. Since appellant's word was pitted against 
the word of Perez, appellant should have had every available piece of 
information at his disposal to use in the cross examination of the only 
witness against him. Under such circumstances, the Government's 
failure to turn over Perez' Immigration file, coupled with the Court's 
refusal to permit counsel to examine this file unduly restricted 
appellant's right of cross examination. Pointer v. Texas , 380 U.'-S. 

400 Q965); Douglas v. Alabama , 380 U.S. 415 (196 5); Brady v. 

Maryland , 373 U.S. 83 (1963); Davis v. Alaska , 415 U.S. 308 (1974). 

Throughout the trial, appellant's counsel made repeated requests 

for the production of Perez' Immigration file, (212, 527, 871, 1035) In 
unequiovocal terms, he informed the Court that he wished to use the 
file in his cross examination of Perez. Yet, it is apparent on this 
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record that the Government studiously avoided turning this material 
over to the defense. The Government first maintained that the file 
was unavailable as it was in the archives, but stated that they were 
looking for it. (212) Gounsel at this juncture informed the Court that 
the Government had indicated that even if they should obtain the file, 
they still might refuse to turn it over to appellant. Whereupon, the 
Court stated that if the file should be turned over to the defense and 
counsel could point to anything worth cross examining about, it wo^ld 
p ermit such an examination. (213) Although counsel continued to 
press for the production of the file, it was only after the summations 
had already been completed that the Government informed the Court 
that the Regional Director of Immigration had refused to turn the 
file over, despite the fact that it had been subpoenaed. (1450) 

Kven then, the Court still adhered to its previously stated position 
that it counsel could find information contained in the file which could 
be used for cross examination purposes, it would readily set aside 
any conviction. (1035) However, for some reason not discernible in 
tliis record, die Court never permitted counsel to inspect the Immigration 
file. When the file was finally turned over to the Court, the Court, 
upon its own evaluation, ruled that there was nothing contained therein 
that would have changed the verdict. 

It is submitted that the refusal of the Court to permit counsel 
to examine the Immigration file, and make his own determination as 







to whether there was information in that file that could be used for 
cross examination purposes resulted in a clear cut curtailment of 
appellant's right of cross examination. It is difficult to reconcile the 
v Court's final ruling with its position during the trial. The Court 
clearly led counsel to believe that he could examine the Immigration 
file. And the Court further indicated that if counsel found anything 
worth cross examining Perez about it would either permit such a cross 
examination or set aside any conviction. There is nothing in this 
record to show why the Court so suddenly should have changed its 
position. There is no indication that the file contained any confidential 
material, or that its revelation might have affected our national security 
or endangered any particular person. In sum, there appears to be no 
valid reason for the Court's refusal to permit counsel to examine this 
file. 

Moreover, in the absence of any need for confidentiality, appellant's 
counsel should have been permitted to make his own determination re¬ 
garding whether the information contained in the Immigration file could 
have been used effectively in his cross examination of Perez. It is not 
for the Government or the Court to determine what ise counsel would 
have made of this information. 

Since appellant's conviction was predicated solely upon the word 
of Perez, it was therefore crucial that he be permitted to examine any 
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available information pertaining to this witness. Hence, the failure 
by the Court to permit counsel to inspect the Immigration file must 
bo deemed reversible error. United States v. Jenkins , 510 F. 2d 495, 

500 (2d Cir., 1975); United States v . Miles , 480 F. 2d 1215 (2dCir., 1973); 
United States v. PaceHi, _F?2d_ (2d Cir., decided 7/24/75) 

POINT IV 

THE INTRODUCTION INTO EVIDENCE OF 
178 KILOS OF HEROIN WAS BOTH UNWARRANTED 
ON THE FACTS OF THIS CASE AND WAS SO 
PREJUDICIAL THAT APPELLANT COULD NOT 
RECEIVE A FAIR TRIAL ONCE THE JURY 
OBSERVED THIS CONTRABAND. 

Although appellant and his co-defendant were charged with both 
the conspiracy to distribute drugs and the substantive crime as well, 
there was nevertheless no valid reason for the Court to have permitted 
the flagrant display of heroin before the jury. Such an exhibition was 
geared solely to inflame the jury's mmds against the two defendants 
and obviously, the Government accomplished its objective. 

Ordinarily, the introduction into evidence of the seized narcotics 
is proper. In this case, however, counsel aptly recognized the inherent 
prejudice that would inure to his client by the display of this evidence 
before the jury. He therefore agreed to stipulate that not only had 
the heroin been seized, but also agreed to stipulate as to the weight 
of this seizure. Such a stipulation would have thus informed the jury 
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of all the relevant facts pertaining to the seizure of the heroin. 

Instead, the Court over objection, permitted the Government to 
introduce into evidence two trunks containing 178 kilos of heroin. 

The presence alone of this huge quantity of narcotics had to prejudice 
the jury against the two defendants and detract from the sole issue 
in tills case - namely, whether appellant had knowledge of the con¬ 
spiracy. 

If the Cou.ts are truly interested in assuring the defendants a 
fair trial, then such stipulations, as counsel agreed to enter in this 
case, should be encouraged. Accordingly, it should be found that 
the introduction of the 178 kilos of heroin was so prejudicial, especially 
when counsel attempted to obviate the prejudice to his client by 
stipulating to its admission, that appellant was denied a fair trial. 

POINT V 

THIS COURT IN ITS SUPERVISORY POWERS SHOULD 
DISMISS THE INDICTMENT. 

In a pre-trial motion, appellant contended that the indictment 
against him should have been dismissed for the following reasons: 

1. The Government at both the first and second trials failed 
to disclose relevant information to the defense pursuant to Brady 
v. Maryland , supra. Specifically, the G overnment had acknowledged 
that Perez had initially identified someone other than the co¬ 
conspirator Stanzione, but failed to disclose this fact to the defense. 

% 
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Pt re.’ inability to make an accurate identification could have influenced 
the jury in either the first or second trial, and could have resulted in 
an acquittal of appellant and his co-defendants. 

2. Appellant, by being subjected to three trials, has been placed 
m jeopardy tliree different times. Such successive trials should offend 
the due process clause of the Federal Constitution and require the 
reversal of appellant's conviction. 

CONCLUSION 

FOR THE ABOVE STATED REASONS, THE 
JUDGMENT SHOULD BE REVERSED AND A 
NEW TRIAL ORDERED. 


August, l-i75 Respectfully submitted. 


EDWARD PANZER 
Attorney for Appellant Uziel 
299 Broadway 

New York, New York 10007 
(212) 349-6128 


JULIA P. HEIT 
Of Counsel 
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tUtd Gov: ,'_SG_ af fdvt,_in^Qooosition to deft. UZIEL motion for severance. 

' 


1-15-7 . 

-- - AMifi DJDRiGUEZ_m_Tiled, CJA Form ?> 21. Auchorization tor interpreter ieets. 


GRIESAJ, _ 



>F R. 3A.EZA. - Filed af/dvt. and notice of motion for new trial. Sec. 2-1-74. 



lr2'*-7.-» . -AiUZL_LEI£L_ - Ailed XEL'iQ.END on. dalL.. rnaLisa_ La. saver. ZlQtiaas denied, ?.s recorded 

_ in ninmas-olJiearias L-.22.-I4,>. GRIESA,J. 


1-24- 1 -> .MS CETZGA - Filed notice of notion to dismiss indictment and MEMO END. 

| Motion denied A as recorded in minutes of hearing 1-22-74. So Uttered. GRIZSA,J 


l-2u-7- A.Zi! VELEXTi FILED affdvt, of COONEY. AUSA for W flUCf ad oroa. 

1 


£j 

r-» 

rOi 

t'T DMO 3CRRZG0 VIDAL,- Filed Notice of aooearar.ee bv Oscar A.Voice. 2D9 East. 

I Flagler St., Miami , rla. (333-1153) I 

1 


I- 1-74 

12 . ".AZZA - Sentence ad‘ ; until Mar. 1- 74 at 10 a.m.F.S.T. Or d»-»<!. 

Deft, romanced. GillEoA.J. 


2-11-7- r. ION 10 EORREGO VIDAL - Filed notice of motion Re: petition to discharge bond. 


1 

l.ul.MJA - Ziied. oef: 3 . ..demand oc J3/2*_ 

1 


ANTONIO H. V : TAL - r>fr-. NOT PRESENT - Court enters plea of nor suiltv. Trial date 


set for 3-4-74 at 10; a.m. GRIESA.J, 



-11-7-4 

M'-.TONIO^ yipAL .Fiied the _lolIrvins papers received from U.S. Maristrata; 


. . _Docket .Entry .Siiae_t._ ladic treat Warrant and Disposition S'neec. 


Docketed transcript of record of proceedings dated 11-8-73 and filed 1-31-74. 


Cunt'd on oaqe 5 


ft * 3 























/ / 


1U 


I r»cl Cov r ' ■ 


'■'Lied Cavt’s. i-or-- 


PROCEEDINGS 


ignition tin da.-"- ClurZC 


-d prices.? in, fj r n* ..pppporj. a. 


1 5_ I ' 
i. 7 / — 


-_o-7- 


-Zb- 74 


i.C -OR 5 UPK 2 MIA File d W/H/C Ad Test. Writ issued mi ' 3 '. J.?2*74 

5§S.?H RAGUSA - Fi led W/H/C Ad Test. Writ issu ed and rr.. 2-25-74. 

. ■.‘£» • '<' L i v Z!Eu & O RTEGA - Trial set. for 5-6- 7- i, 10 a.tn . crizsa,J. 

• • -'^ARr/JO .VIDAl - F i led needyt, anti no.:ion dr severance. 

LvialG R E k : Pii £i i I A . - -FLifc d- af t d vt . far ti/H/C A4 Tasc. Rot. 1-f 2-7T^__ 

-R, SAEZAr ■■■■.'. MEMO END on deft3. notion r ;. lec l-Ii-7d. 

Mo tio n denied. See ninutes 2-25-74. So Ordered. CllTSA ! 


' J - iL* •- - tjee. of a pp al ft an l ud urgen t re nder . >t Mar ch Li 

L---J-1?? to ■ ;1 ln_JoE3a p auper !3 ;. - w . i nted-G rjasft __. 

■ ° 5e Baeza - Filed CJ.\ Form & 21, authorization and youchar for Joaquin ?., Guma 
_ i" Che._ant. ar $108.00. GRTF.SA . T _ 

‘’-J4 3, RODRIGUEZ - F i led CJA Form # 21, Author ination and voucher for M.Z. Cardenas’, 

ir. the. ant. of $'’6,03. GRIESA,.], 

ii-?4 : a 50iL U. -SUG34I.1.Z4 Sefr^Attj-^resent)-F iled-Judgment- t-\- - - -and- 

_|__ _ -gl3a«rd--eopl»S7 

_L — it-is-Adjnd-ed-that-th--aett 7 --is-*o-he-r iNE P 9 ^-en-each-of- 

- - I— ~ 6 r 34; - Hd?- ermrvJLtted- fine-totaling- $49-; 9907- shall- be-paid-on- or-tee-fore- 5 - p 7 m - - 

_ _ Mar«hnl2"49?4d 

-}— t-Eta? - 2 rth.ru- 1^7 - 6 - thru-33v-35- thru-55- and- 68 - thru-41- that- 157 - -. 11 - remaining 

-ts? -«gninrr-nald-a-f tT-are-dinmies-d- upnn-r.oti©n-he-d-f t37-ermnsel- vi-th-\ 

_ tCHM at- < f- the- 6 wt i - 6R1.ES An it- error see 72 Cr. 1256. 

27-7 4—- SlEKjh Rr-MILLER- &ef tpfAttyr Pres-nth-Fil-d-acdgmeriy-* - and-lasu-d ' 

--ennl-S7 

-1 r- is* Adjudged-that- th--d-t< 7 -Is-*n- he- lined- 6197 9997- an- eaeh- »-r-eiST-i 7 i «7 

_ -4:Totaling'?A3-,000:-sha71-ti5-pa7a-^n-or-h5fDTB-5-p:n:-; 

-- a- 12 -FA. 

Grs^ - 2- thru-1 67 18thm33- V 35- thru- 56- that- - s-aii-c-isi - -gainst-said- del- 7 - are-- 
_ “ ” dismissed- upon-not ion - hy- dettS 7 - eeunsel •vith-eansant- e-f-th'«- 6 «"et 7 -&RlESA 7 d?- 

r-_ _ n n . 1 n p / ’ ' “" ------ -- - __ 


Error see 72 Cr.l35b. 


vOS t, R. BASZA JDef C._(Atty. Present) FLled Judgment and commitment and issued 

..copies, _ . 

.t Ts Adj dged that the deft. _is hereby committed to the custodv of the Attv, Gen. 
or his authorised representative for imprisonment for a period of SE7ZD (7) 

Years. GRIESA.J. 

i 

^*-7'* ( h. E DRIGO.-.Z - Filed CJA Form it 21, authorization and voucher Cor interpreter 

M.E. Cardenas in the amt. of $144. GRIESA,J. 


■-cT'*. ! 3..-IDJRIGUEZ - Fried CJA Form it 21, authorization and voucher for Tranacriot. GRIESA J. 


C loSCnrr.tnil U Bankruptcy CV,ntinumlrn Shret 














i r- 





• m cour 


-. - Jj it.__njy ar en.er e i .in the doikat untiL to '. y. _ 

d~27- ■ ... ?JlZGO VIDAL - Deft, mo tio n for severecne is denied. 

■ * 7 - • 1 ° H^C Ad lost, of Victor IViphemia , Wr i t satisfied 3-I S-"L . JiQILE" 




. Filid Govt... no tic a ^f_ mo tion . f or fo rfeltyre o f bo il and f or <udg 
of ac 2 ectr,once_b_omi ^-Deft. BQR RZGO VIDAL; with affdvt. 




3-27-7 


i led n oti ce that record ha3 been t ransmitted to the U.S . C.A. 

•>E . . - - 1 tr-.e copy of J/C with marshals return: Deft, co-n-sitted. 

1G-1L-73 tallowing arrest. 


rl5- 7- 


T.C LO ' -d;£ C V IDAL - Filed affdvt. of Oscar A. Vhite. 


-15-7 


'.GGG VIDAL -Filed irfdvt. of Samuel Sieaal. 


t-1 i Led affdyt. i >r W/H/C/ Ad Test. of Roven a Everet t. Ret. »- a-74. 

A-1 6- ' - . .0 DK)'S ST2 E - La £ cu. ,.u::or. to have, . ...*.••■ - Cr .251 C.L. 3.. man in % 

NE as > oi the defts. transferred to Ju dge Griesa - Denied. 

_ GRIE SA.J. _ _____ 

— - : . Ser t hat Apt. of the federal. Enforcament Administration pick uo _ 

„_ . _Ge ;rge '.'arr:-a_p'»r?t for conference wi th U.S. Atty. at the Off ice at th e_ 

: s a <■ -«• Dirar? t 

_ -wx ^ *_ L- _-t a _ . _ _ _ _ . . ____ 


J.-22-7'* giLIQMIi ... VIDAJ - J .ted AfMvt. f or W /H/C Ad Pros. Ret. 5-2-7A. 
--2:-:t isaSIGSIQ B. .VIDAL • Filed H/D/C Ad Pros. Writ s atisfied._ 


.LULLS G...QS.IZSA Had 'M'AlQ Ad.XrjPS._ 

• : ; . JNV GTANZIONE. - filad M .2i50 E2<D o.n deft, -lotion fa r sev eranc e. M 
_•>ee minutes of 3 -2 7- Z£.». Sa .Ordered., G R IE SA, J._ 


2 n_G‘jr, LeiL__ 



3-1- 7 / *. ?..'I5 ,G*3JIEiLX/3X£GA - Filed Govt...memo of law In .support ot motion pursuan t to Ru le 46 

and he picked up from R:ker~ Island hv Agen ts ofthe_ 

Enforcement Admin j scrat ion .Task Force. for L’Ct purpose of conference 
I tx<— G3IESA __ 

> - ■* -ealed and placed in vault in Room 602. GRIESA.J. 
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I 


r for transcripts 


. \7-7L j r..;A For- i- ->1 Aufhorization and voucha r f or tS «— uil .I £ S 4 

\NZIONE - iFiled CJA Form If 21 Authorization and voucher ror interpreter 


rial conti nnel _;_ 

-i con tinue l. _____—- 

rial - continued. Gov' t rests. D eftQRT&A appiicat ion for Jorgasnt_a 
~yilAITT ZD a 3 to Co’-int 1. Writ satisfied. _ 

rial continue d._____ 

rial continued,_———— -—- 


Jilcd transcript pj record o{.g.wceedings, dated-A '¥-■ S±~t - 

"" Fii--d transcript oi leco.d.uLprcccw^^.-dattid--- 

— rr. -UTnrovam-oriEts^nsin non.- ' -~= , * »*' _ lJL.-l±-L-± _ 

^ K - ja - tfcmo^nprut r eroid i,i , ■ A' » o' Ij iSy 7_J _ 

* > '* ' ~ * 


* ^ascxipt ol record of procee^ 


vu;-»U 


1 


> 


























Cont'd on oage #9 
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DATE 


PROCEEDINGS 


I^ 2 £nl 4 -L uis norr p g o py id a l^IA^-Appaifttntenfc- -of-Nc^-S.. -Seltzer r - _ 

-gGyr ^ -m : 3 " ta st » J ‘ Y ‘ C . 1 00 1 fi- Iu te .rpxete^;iaiJ.ed-rK>4ice^_ 

ijJL ICSd t U . 


• a Y 3 . 1 r 7 4 Jo s e_Jl^ -. 3 .fle « i a-F i 1 ad. HI 2 L ^i_approval,-co^- 



bailed copies-.- 


• ay^lXr . 7 ^A^^rxigQ-.vidal ?-iled^.CJ^21. approva l—for -payne»fe~for-®«fvi«aa ,- 
---°±-liC_S_a_J.arra_.E C a r denas . Griesa , j^-Halled-nofcieev_ ~~ 

7 f -j s ... -^^^i^^^-^2lZ~apr7rGval^for~paynervt ”f or - sexvice^l 
--- * l rs « nprna S. Seltzer. Griesa f J. Mail p H nnH r-r> _ _ 

U - n —--- 4 uis _Qrtesa &_A._ .Rorrago Vidal -F il.ed C JA ^-21 -a»»>val~for-fip^ri 

_;_o^ornai.S J _Sell 2 sr. Mailed .nnio. _GriP^i £srvi 


ces- 


a n . 7 — 7 .iA..BarrfigQ- Vidal—Filed CJA 21 aQDroval fnr naumo n<- fnr go|- vif.p g . ____ 

-£it.—Ed-—LIarLLey^_ilailexi ..copies.,. .Griesa ,J ___ r 


: UD.. t 14 .r 7 . 4 A., QurreaQ_vidairFiie:d_CJA disapproval_lor pay meat ..for services ..of 

-llQrna_S-^_Salt2arL_^_i:lailad^copiea^_Grie.sa, __ 


7 unj. 21 ^J 74 ;l_anuel_LLzielrFiled CJA. 21 .. approval, for. payment ..for. s e r v i ce s_. q f., _ __ 
_So.. Hist^_CQiirt_RepQrter.s^llailad__cQpies. Griesa,j_ 


rtfL.JLlt 7 . 4 A. Borrero Vidal-Filed CJA 21 approval., for. payment._ jfor services of,. 
_-Sp.,__ilist;^_CQur.i_Repo.rters,_.Llailed. Copies. Griesa,J. ..... 


J un . 2 4 ~. 747 i« 4 i Q r rero .Vidal-FiledJ 2 JA 21 approval for payment for services of, 
_,_So. Dist. Cou rt Re porters , Hailed .copies. Gri esa . J. 


~u n . 2 .1 -. 7A laiis Barx-ego—VidalFiled CJA_2L-approval for- paynen.t--fo-z services-rxf^. 

Se lt ze r ^ — Hailed co p ies. Griesa^il,- 


p. ul . 1 8 _ 7 . 4 A^ilorregn,_Vid air Pile!.CJA 21 approval for, payment f o r, sp.rvirpg pf / 
-]-lira .-llaria £ ^..Cardenas... ilai 1 ed..copies ,_..Grlasa, J___ _ 


/17 /7-i ; Filed ne mo-end , on lett er fr om Joge 3aeza to Judge Griesa. 

_;_Chi motion for reduction of., sentence is granted and the 

_;_s entence is reduced to five years. Griesa, J. mn 


'/I7i.74^jJ.0Sl JIQDIU.GUEZ.-3AEZA- (atty.. present) filed AMENDED JUDGMENT-'. 

_, Tt i s a judged that the.deft, is gull ty .as .charged and convicted_ 

__ \ _and. judgment imposed on 3/4/74 is reduced. _ It is adjudged that_ 

1 the deft., is hereby committed to the. custody of the Atty. Gen/1. 

. for impriso nment fa r a perio d of F IVE (5). YEARS. Griesa,J. 

_ _ ent. 9/24/74 


iss uea. copies. 


-Irtlii- i.V_ /H-O^TZ-y. 


... .45./ W /■. ,-U -r, 

iif k •-- »-r rvy: — 1 “% ..- -_- 

- -i.rtvu--. lA.iU(^\iu.^asT 


_!__ &C-£Tiixf/ld 4 fa- i>Kf* r •& i.tinw.:. m/ c f-cv-'A-rj', _ 


r 


‘ 2 - 1 " 


_r j .j, U zie3- ' ’ ed (J jA 20 appoint ment of att•• , 


_'.cd 

a - Pees. 


~.:ti a t op 1 ■ j _ i_ y . the CJ A Cl.rk am 1 ay p' .._ _ w.. ^ a j ■ at-. i 


- or payment 


f-oa. j 


fi-r 


D C. I'YJ Criminal Continuation Sheet 

























prock:x::.*c3 


1/13/75 


1/13/75. 
1 / 23/ 7 5 


If r -j - 

I -v / 7 .) 


-14-75 

p-17-75 
-25 -75 


r» / — r 

-D4_- / 5 


02 -73 

02-75 

-13-75 

-13-75 


Oett. Stanzione- filed notice of notJLoa.re: dismissal,ate. 

— - ^ L * 3»3a. - loa£_"—filed me mu. q_l law xn.-supDort ox. niLX.ion.-to dism 

Deft. Stanzione no., appearing before the Court, .bail, i 3 hereby 

.rorfeited and a bench warrant is ordered issued. Knapp,J. 


/ 23/75 A. Stanzione- Bench-warrant issued. 


J. Baeza- filed nemo-end. on letter from deft, to Judge Griesa. 
i Applicati on fo r reduction of sentence denied. Griosa.J. mn pro 

riled deft. Antheny Stunzione 1 ; nemo, of law. 

Filed deft. M._Uziel's affdvt. re: substitution of attv. 

Filed deft. A. Eorrego-Vidal' motion re: speedy trial. 

. 1 Lied Govt.'s afxdvc. far writ ax habeas corpus.-ad-pros. for 
A. Vidal re.fL 4-1-75. _ _ _ 

Filcc OPIFIGi: j J 42191... deft. A. Stanzione r 5 motion, to dismiss is 
danx^eJ.. .Knapp,J._ :an 

- * ’ •> i --1 »•'!.> rot-.ce 01 1 of. on s;tr. narr^rm fun : n stnnort to dis- 


mv -c r n.-n t 


Filed Covt. ’ s notice of notion for forfeiture pf b^i.l ^nrj for iud^en 1- 
on forfeiture of appearance bond, ret: 5-9-75. 

Filed Govt.'s memo, of lav/ in support of motion for forfeiture of bail 

Filed ORDER that the U.3.A. have and recover judgment against the deft 

- A • Stanzione, and his surety Public Service Mutual Insurance Co. 

in the sum of $100,000. pursuant to Rule +6 FRCP. Knapp,J. mn 

Filed ORDER in accordance with the Organized Crime Control A ot of 1970 
etc. Oscar White give testimony or provide other information in 
_ a proceeding before this Court and that any testimony or other 
information given by Oscar White pursuant to this order shall be 
subject to the immunity provisions of.the O.C.C.A. of 1970 etc. 
Knapp,J. mn 


31-75 

Def ts 

. Vi 

dal 6 * Oziel (attys . 

35- 75 

Jury 

tr ia 

I cont'd. 

36-75 

II 

11 

II 

37-75 

II 

»i 

11 

38-7 5 

II 

11 

II 

3-3-75 

II 

11 

11 

12-75 

II 

11 

II 

13-75 

II 

11 

It 

14-75 

It 

11 

II 


•ccnt'd. on next page- 










PROCEEDINGS 


J5-15-75j 


Jury trial cant'd and concluded... Jury retires to deliberate, at 

10:30AM jury returns at 3:30 PM. with. a verdictas to deft,.. 

Vidal .only—of guilty on ..counts. 1 & 2. Pre-sentence -La.ves.Lin_ 
gation ordered. Sentisce adj.-to 6-25-75 at 4 PM*.. Bail_cnnlJcL 
daft., renandaxi ia lien of.bail.. 

Jury retumn_at. 11:15 with a partial verdict, as to. the_defj:^_Q.z_iel_ 
and finds the deft, guilty on counts 1; no verdict, on.countL^j 
Pre-sentence investigation ordered. _ Sentence ad} .to q t 25-75_~ 
at 44 — Deft, ccnt'd. on present-bail until 5r29-75 at 10:30 
when deft.ahall surrender.to_the_U.S. Mars hal in rom 506. 

-Knapp, J.—_ __ _ _ 


05-2 


06-06- 


06-27 
06-2 7 
06-2 7 
06-27 
06-27 


9-75 Filed OPINION’ #42497-...Accordingly, any notinn made by the deft".~f 
dismissal or for a new trial oased'on the unavailability‘or'th 
INS file, will be denied. Knapp,J. ran 

75 Filed ORDER that the Govt.'s motion to substitute copies for 
._ ... . _ _ original exhibits numbered 4a,4b, and 4c at the trial 

of the above-captioned case is hereby granted. Knapp,J. — mn j 


Filed Govt.'s memo, ot law 
Filed deft. Stanzione's memo, in support of motion to strike. - 
Filed Govt.'s memo, of law re: opposition to notion to strike. 
Filed deft. Vidal's memo, of law re: support of motion to supp' 
Filed deft. Ortega's memo, of lav re: suooort of aool. for iud< 


06-2 7-; 

06-27^ 

06 -27-: 
06-27-; 
06-27- 
06-2 7'-; 


Filed deft. Vidal's memo, of law re: support of motion to suppress 

;_Filed deft. Ortega's memo, of lav re: sunport of appl. for judgmc. 

_of acquittal pur to Rule 29 of FP.CP, 

Filed Govt.'s memo, of law re: opposition to motion of deft. Gomez 
for judgmc. of acquittal. 

j_ Fil ed nemo, of law in support of attv. client privilege and 

j_ prejudicial effect of counsel testimony by deft Vidal. 

!_Filed motion for judgment of acquittal by deft. B. 'Vi da If' 

Filed deft. Vidal's memo, of law . . 


'6-27- 
j-27- 
06-27- 

01 - 25 - ; 


•75 I Filed deft. Vidal's motion to compel production of evidence. 

•45 ; _F.iJ._ed Govt. 1 s memo, of law in opposition to deft. Vidal's claim of 
_atty. Client privilege. 

>~ 75~~j _Fil ed Go vt .'s memo, of law. 

•75 j_Filed Govt.'s requests to charge. 

•75 7_Filed deft.Vidal's requests to charge. 

•75 [_ MANUEL UZIEL (atty. present) Filed JUDGMENT - deft, is ccnmittecfto ~ 
the custody of the Atty. Gen'l. for imor i s oranent for a period 
cf T^Oand ONE-HALF (2\)YEARS on count 1 and pursuant to T.21,U 
641 THREE (3) YEARS Special Parole co commence upon che expire 
ot the term of imprisonment. Knapp,J. issued all copies. '■ 


06-23-75 


ANTONIO BORREGO VIDAL(atty.present) Filed JUDGMENT- deft, is ccmmitt 
to the custa-37 of the Atty. Cen'l. for imprisonment for - a 
period of TEN (10) YEARS cn count 1 to run consecutively to the 
sentence imposed in the U.S. District Court in Fla, and TENflC 
YEARS on count 2 to run consecutively to the sentence imposed" 
on count 1 and THREE (3) YEARS Spec id Parole pursuant to T.21,' 
Sec. 841 to commence upon the exoiracion of the term cf impri" 
sonment on count 2. Execution ot the sentence imposed on coun 
is hereby suspended and the deft, placed on probation for a pe 
of FIVE (5) YEARS to commence upon the expiration of the term c 
imprisonment imposed on count 1. Knapp,J. issued all cppies -- 


\ 


















12 Judge Knapp 


73 Cr. 994 


PROCEEDINGS 


-UI-T 


Tiled Uzlel's notice of^appeal frcta Judgment of 6-25-75 
mailed notices. ------ j o- 


A 3. /q K cu^ cxxgi v>t tftyjiH si gi^TvWuui^, dated \f~/v jy 

u ' 5 ^ 7i 9k '*^ -'4 »* '7*7^ 7 A W/i\ 

S ^ ^ • .:.•! Jrxy lJl9/i - 

—••■■ ■- — V, -.' :::: 

■'" - : ■ * vyyfy / 7 /j.-;;~ 

L'i.7. 7 ■” ’ -. -» uaxiac npt oi xbvc.a m j prvCeou-ijjg pii'id AA/yi* -7 •. •V/T* 

•■ i ' ■ ■ "'•- I —,■-, ---j *7, ^7 j^siZIZ 




::ir 


-(- 

—f- 


-: cfcownSgy, • £.-.* ;r A 


i. ... 


h p v;_. 


J ’,7'in*rr. j~<y.~.T r^-rl , 


wv ‘ ri *- -* .^Ujy ■;•»• r _^ */? - v-' ; 

-— - ■ - _ i*' 


•20-_75 Filed afryt. for writ of habeas co rpu s ad pros, for A. 3. Vidal 
., writ issued ret. 6-25-75. 

fAl. 75 FJL 1 - 8 ^ Unsecured Personal Recognizance Bond pending apoeal~for deft T~ 
rianuel Uriel in the 3ua of £25,000. “ 

_riled arfevt. for writ of habeas corpus ad orbs, for A. 3. Vidal I 

_ 5-19-75 Knapp,J. ‘ —— 

rH*^ judgment and commitment and'narshaI^s return: ~p 

- i. -aett. de Iivered~t:o -7-2 -75 recived thisjjudgment i'ccmmitmentf 

___ _ “ an ? executed same by forwarding copy to Warden of U.S. ~T~ 

-— — Penitentiary at Atlanta,Ga., the facility m which the deft.) 

is presently serving a sentence imposed in the U.S. District! 
_j_ Court. m__Florida.'“ ' ~ --^ 

“07-75 VIDAL: Filed notice of appeal from final judgment entered (6-25-75)”’'“ 

- and denial of notion for acquittal_oclfor a new trial and the 


denial of motion for adjudication of indigent status. 

(Hailed._copy_.noL_def t._ana_ taJI^S-._Att-y^.) __ 


- A—'j r[ '•» /*i. 

—Cf cp yYi 


--+- 
—r 


/- p*^^rrrvy 
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UMITZD STATES DISTRICT COURT 

soutkerj district or mew yohk 


S 73 CM994 

i’»D T C* T1 *** r ,r ^ 
s 73 Cr. (TPG) 



UUITED STATES 0? AMERICA* 

- v - 

3E.IJAMIM RODRIGUEZ, a/k/a 
Benny Cne-Eve, 

— AUTH3KY S7AKZIGUZ, 

- AKTOMID BORREGO VIDAL. 

• ■ MAUuuL UIIEL, 

-t LUIS CO'EZ ORTEGA, 

JOSE RODRIGUEZ BAEZA, 

V7ILLIAM SHEP.riAM TERRELL, a/k/a 
Goldfinc^r-, -* 

ROCK CSSIUI and 

JOKK DOE, aA/a "El Gallepo' , 

Defendants . 


CO UI.T C IE 

The Grand Jury charres: 

From on or about the 1st day of Move riser, 1963, and 
continuously thereafter up to and including the date of the 
flHr.- of this indictrent, ir. the Southern District of 
Mew York, and elsewhere, BEKJAMIU RODRIGUEZ, a/!:/a Benny 
One-Eye, AMTHOUY STAHZIOHE, AKTOUIO BORREGO VIDAL, MAUUEL 
UZIEL, JOSE RODRIGUEZ BAEZA, WILLIAM SHERMA.I TERRELL, a/k/a 
Goldfiryer, ROCK ORSIiil and JOBS DOS, aA/a "El Gallepo", 
the defendants, and Luis Gor.es Ortega, Jean Orslni, aA/a 
Jean Pierre Andre Huyuen and Ceorpe Warren Perea, nared 
in this Count as co-conspirators but not as defendants, 
and otters to the Grand Jury known and unknown, unlawfully, 
wilful.'.' and knowingly corbir.ed consoired, confederated and 
agrees ts ether ana with each otner to violate, prior to 
May 1, 1971, Section 1403 of Title 16, United States Code, 
Sectlcrs 173 and 17^ of Title 21, United States Code, ar.d 
Sections 4701, 4703, 4704, 4771 and 7237 of Title 26, United 
States Code, and, on and after May 1. 1971, to violate Sections 
612, o2s, 641(a)(1), 841(b)(1)(A), 843, 961, 952, 955, 959 
and 9t0 of Title 21, United States Code. 
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2. It wa.. pari. cf said conr.nincy that Trior zo 

1 

May 1 , 1071 the sale! defendants unlawfully, wilfully, 
knowin-ly ai d fraudulently would Inport and briny Into the 
United States large amounts of narcotic drugs fro.-i and 
throu n France, Mexico am- o :r countries to the Grand 
-Miry unknown in violation c" Sections 173 ami 174 o r Title 
21, ar.i sections 47 ' 1 , 4703 . 1 :, 4771 and 7237 of Title 26, 

United States Cod■ 

3. It via-, further a parr of said conspiracy that 
prior to May 1, 1-7-71 the said defendants unlawfully, wilfully 
and knowingly would receive, conceal, buy, sell and facili¬ 
tate the transportation, concealrent and sale of a quantity 
of narcotic drugs, the exact a~ount and nature thereof being 
to the Crand Jury unknown, after the said narcotic ■’ru-’-s had 
beer. imported and brought Into the United States contrary to 
law, knowing that the said narcotic dru-s hud been imported 
and broa-ht 1 ".to the United States contrar" to law in violation 
of Sections 173 and 174 of Title 21, and Sections 4701, 4703 . 

4, 4771 and 7237 of Title 2C, united States Code. 

4. It was further a r rt of said consolracy that 
on and after Hay 1, 1971, the said defendants unlawfully, 
wllfullv and knowingly would ir.nort into the United States 
from a dice outside thereo'' Schedules I and II narcotic 
drug controlled substances, the exact amount thereof oelng to 
the Grand Jury unknown In violation of Sections 3l2, 951(a)(1), 
952, 055 and 9=0-360 o r Title 21, United States Co:*. 

5. It was further a D.art of said conspiracy that 
on and after May 1, 1971 the slid defendants unlawfully, 
wilfully and knowin ly would distribute and possess with 
Intent to distribute Schedule T and T1 narcotic dru~ controlled 
r. ubstv.ro.; , the exact ur ount th ereof’ being to the G-ar.d 

Jury un nown, and not pursuant to written order, all in 
violation of Sections 812, 8 ?.i, 341(a)(1) and 341(b)(1)(A) 
of Title 21, United States Code. 

fi- '3 


r\ 








/ 


6 . It was further a Dart of said consnrlacv 
that the said defendants unlawfully, wilfully, knowln-ly 
and Intentionally would use a comnunicat Ion facility, to 
wit, the telephone, In comnlttlnc and in causin' and 
facilitatlnc the commission of said consolracy In violation 
of , orlor to Hay 1, 1971, Section H)93 of Title 13, United 
States Code and, afterwards, Section 9 ^ 3 (t>) of Title 21, 

United States Code. 

OVERT ACTS 

In pursL.nr of said consolracy and to effect the 
objects thereof, the followlnr overt acts were committed In 
the Southern District of Mew York and elsewhere: 

1. In or about Aoril, 1969, the defendant JOSE 
RODRIGUEZ BASZA and co-conspirator Luis Gomez Ortega 
delivered aporoximately $2^0,000.00 to co-consnirator Ceor~e 
V.'arren Perez. 

2. In or about Seoteiber, 1969, defendant JCSE 
RODRIGUEZ 3AEZA left Mew York City for Geneva, Switzerland. 

3. In or about March, 1970, defendant BENJAMIN 
RODRIGUEZ rented a house in 3elr"ar, Mew Jersey. 

4. T n or about Aumust, 1970, defendants ANTONIO 
30RREGD VIDAL and JOHN DOE, a/k/a El Oalleno met v/ith 
defendant ANTHONY STANZIOHE. 

5. In or about November, 1970, co-conspirator Jean 
Orsini, a/k/a Jean Pierre Andre Humuer. and the defendant ROCH 
ORSIM traveled from New York City to Hew Jersey. 

6 . On or about March 12, 1971, defendant MANUEL 
UZIEL and co-conspirator Geor~e Warren Perez rented a 
zara.pe in Newark, New Jersey. 

7. In or about June, 1971, defendant DENJA 'Iil 
RODRIGUEZ, a/k/a Benny One-Eve, met with co-can.seirnto" Luis 
'o ez Irteya. 

8 . In or about June, 1971, co-conspirator .,u j Oo-e 
Ortega telephoned defendant ANTilON v "VA.’IZIOUF.. 

9. On or about July 12, 1971, defendant AN N i.iY 
STANUION'. went to the vicinity of 1RU0 I.orlnp Place, Bronx, 
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10. Or. or aoout July 2i, 1971, co-con unirator Luis 


Go-er. Crte~a withdraw approximately 1590,GOO .00 Iron the 
First Mational ban!: of Fort Lee, Fort I.ee, .Jew Jersey. 

11. On or about September 17, 1971, defendant 
MAMUEL UZIEL went to the vicinity of 997 Ansteria; Avenue, 

.lew v or :, Mew York. 

12. On or about Seotember l 3 , 1971, tue co-conuptrators 
Luis Ocnez Ortef.a, Jean Orslni and Geor.-e /arren Perez went 

to toe vicinity of Madison Square Garden, Mew York, Mew 
York. 

13- On or about September 23, 1971, defendant 
AMTGMIO MORSE00 VIDAL withdrew approximately 1590,090.00 
from the First national Bank of Fort Lee, "art Lee, Mew 
Jersev. 

(Title 21. United States Coda, Sections 
173, 17 9, 315 an i 563 .) 

SECOHD COUMT 

The Grand Jury further charges: 

On or about the 19th day of Sentember, 1971, in the 
Southern District of Me: York EEMJAJIIM RODRIGUEZ a/!:/a 
3enny One-Eye, AMTHOCY STAMZIOMS, AilTOMIO BORREGO VIDAL, 

MAiiUSL UZIF! JOS" F.OrPIGUEZ 3AEZA, V.'TLLIAV SHER'IAM TERRELL, 
a/k/a ,ol 1 r inrer, ROCH 0RSII1I and .T0"M DOE, a/l'/a ''El Gallero", 
the defendants, unlawfully, intentionally and knowingly did 
distribute and possess with intent to distribute a Schedule 
I narcotic drug controlled substance, to wit, approximately 
516 -rams of heroin nvdrorh) nol le . 

(Title 21, United States Co!e, Sections 312, 

331(a)(1) and 331(b)(1)(A).) 

THIRD Cru.MT 

The Grand Jury further charges: 

From on or about the 1st da; of Dav, l ft 71, and 
continuously thereafter up to and Includin '; the uate o - ’ 
the filing of thi3 Indictment, in the Southern District of 
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Hew York, LUIS GOMEZ ORTEGA,-named in this Count as the 
defendant, unlawfully, wilfully, intentionally and knowingly 
did engage in a continuing criminal enterprise in that he 
unlawfully, wilfully, intentionally and knowingly did 
violate Title 21, United States Code, Sections 812, 828, 
841(a)(1), 841(b)(1)(A), 843, 846, 951, 952, 955, 959 and 
960 as alleged In Counts One and Two of this indictment, 
incorporated by reference herein, which violations were 
a part of a continuing series of violations of said 
statutes undertaken in concert with at least five other 
persons with respect to whom LUIS GOMEZ ORTEGA, occupied a 
position of organizer, supervisor and manager and from 
which continuing series of violations, he obtained substantial 

Income and resorces. 

(Title 21, United States Code, Section 848.) 
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United States Attorney 
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United States of America 
-vs- 

Antonio Borrego Vidal and 
Manuel Uziel 
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New York, New York 
* May 15, 1975--9:00 a.m. 


THE COURT: Ladies and gentlemen, this is 
preliminary logistics as to what is going to happen. I am 
going to charge you what I believe to be the controlling 
principles and then I will excuse you for a few minutes 
to give counsel for each side an opportunity to make 


suggestions, suggest corrections, criticisms or anything else 

i 

and then I will call you back and at least give you some 
housekeeping instructions any further instruc¬ 
tions that counsel for either side may have persuaded me 
are appropriate. 

The reason I mention that now is that when I 
send you out for that brief break it will be the last time 
I will tell you not to form or express an opinion, but it 
is still quite important. I don't expect there to be a 
roaterial change as a result of what counsel may tell me 
because obviously my belief is T have done it correctly. But 
that may not be the case and it is quite possible one counsel 
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or the other will call to my attention something that makes 
a material difference as to how you should consider it. So 
just bear that in mind. 

As I indicated, this is a tricky courtroom as 
far as acoustics are concerned and if anybody has any 
difficulty hearing, please call it to my attention. I won't 
be at all offended, and specifically that applies to 
Mrs. Seltzer who has peculiar responsibilities. 

Now, in this charge I am first going to refer 

briefly to the issues and then outline the general principles 

which the law has developed for guidance in dealing with these} 

issues and then I am going to discuss with you the specific 
crimes set forth in the indictment. 

What then are the basic issues? As I have 
indicated from time to time they are two-fold. 

One, was there a conspiracy between certain co¬ 
conspirators not on trial including among others the witness 
Claude Schoch, various Frenchmen he described as suppliers 
of heroin and Luis Ortega wno was described as the principal 
American buyer to import heroin into the United States and 
distribute that heroin in violation of Federal law. 

If so, did the defendants on trial Antonio Borrego 
Vidal and Manuel Uziel or either of them at any time become 
willful and knowing participants in that conspiracy. So 

fi-sr 
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those are the two basic questions that you are about to 
cona 1 dei . 

Of course, unless you answer the first question 
yes, you never need consider the second question. 

As I have indicated from time to time, much of the 
evidence relatinq to the first question has no direct bearinq 
on either of these defendants. Also, a great deal of the 
evidence bearina on the second question does not concern 
any conduct claimed to be criminal or even wronqful. Tt was 
offered by the government to persuade you that one or the 

i 

other of the defendants was associated v.'ith one or more of 
the conspirators at some critical time or acted in some wav 
that, as the Government contends, should persuade you that 
the defendant in question was indeed an adherent to the con- 

} 

spiracy. Of course, whether any such evidence has that 

I 

effect is entirely for you to say. 

What then are the rules which the law has developed 
for your guidance in resolvincr these questions? In the 
first nlaco, as I have told you before, it is vou who must 
weigh the facts. Nothing that T may say about the facts or 
that you may conceive that I think about them has any re¬ 
levance whatever. Now, it may surprise you that don't have 
to tel 1 you that. Under the Federal law T have the power to 
if 1 ish to exercise it to tell you exactly what T think aboujt 

fi-'f 
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the facta and what I think about the credibility of various 
witnesses just so long as I make it clear to you that you 
are not bound by my views on such subjects. Why do I tell 
vou that T have that power if I don’t, propose to exercise 
it Simply for this reason: 

1 want you to thoroughly understand that it 
is my profound conviction that the jury system only works 
if indeed the jury totally disregards anything that they 
nay think the Judge feels about the facts, so I just want you 
to realize I am not telling you this to take care of some 
formalitv I have to meet. I am tell ing you because it is 
ny profound conviction that unless you follow this :»arfic,.| 
instruction justice may not be done in this case. 

As finders of the fact you will, of course, be 
judges of the credibility of the witnesses. There is no 
mystery about how you judge the credibility of witnesses. 

I : very day in your life you have ocas ion to judge the 
credibility of people with whom you come in contact, members 
of your family, your friends, business associates, competitoi 
everybody who speaks to you wants you to believe what he 
or she says and, in the course of your daily existence, you 
develop certain criteria or antenna by which you judge the 
weight you will put on what people are saving to you. 

I ho theory of the jury system is that it is 

fi 'JO 
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better to have the judgment of twelve person, than of one 
person. After all, if any one per- .n had to make a decision 
as to the credibility of these witnesses he or she would 
only have one set of criteria, one set of life experiences, 

| 

his or hers, to go by. The jury, on the other hand, has 
twelve such sets and the law says, and I agree with it, 
that a sounder result is reached it the twelve of you pool 
your common experiences in making your decisions. 

Of course, that only works if you do what the 
law contemplates, namely, discuss the matter with each other 
with an open mind so that each of yiu can get the benefit 
of the experience and judgment of the other. 

Incidental to your function in this regard is 
the rule that your recollection of the facts controls. Wnut 
I may remember or what counsel may remember is wholly im 

material. It is your recollection that controls 'and it 

. 

you have any question about anything that seems important, 
to you, you can have the stenographer read back pertinent 
parts of the testimony. Even then if you disagree with what 
the stenographer reads back, your ...’collection controls. 

| 

We are all fallihleand you are fallible too but the law 
places the responsibi 1 it.y on you. 

/?-.}/ 
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whnt they say. Otherwise, by and larqo, they wouldn't 
bother to say it. In everyday lit.' you take their interest 
into account in evaluating what they tell you, and that is 
precisely what you do in the jury room. 

With respect to the witnesses Perez and Claude 
Sehoch there is a related consideration that comes into 
play. According to their own testimony these witnesses 
arc guilty of the very crimes charged aqainst these defend- | 
ants. 'i'ho law calls any such person an accomplice. An 
accomplice is a man or a woman that could be convicted of 
tne very crime that is on trial. 

I 

l lie law says you are ent it led to act on the 

I 

testimony of such a person, but that you .must subject it 

i 

to -pccial scrutiny. That is plain common sense. Obviously , 
any person subject to prosecution for crimes may either have 
or '* lln b he has an interest in ingratiating himself with 

i 

the Government by testifying on the Government's behalf. 

I 

(>bvious1y it is more comfortable to be on the witness stand i 

i 

i 

than in the defendant's box. Therefore, the law says -- 
and it is plain common sense — that you should take those 
factors into account in weighing the testimony of such a 
wi tness. 

However, the law also says if after having taken 
t hosi> factors into account you come to the conclusion the 
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v/i trims hns given truthful testimony, i.e. factually 
accurate, you may act upon it exactly as you would upon that 
of any other witness. 

As you can see, the basic reason an accomplice's 
testimony should he scrutinized is the possibility which 
the 1nw recognizes that an accomplice might be tempted to 
color his testimony in the Government's favor in order to 
win the Government's good grace. 

In this connection, Perez has told you that with 
the Government's cooperation he made an application to 
Judge Pif?rce of this court who reduced his spven-voar sent'se 
to time served which was, as T recollect, about two years. 

As 1 recollect it he served about two years. And then 
Judge Pierce reduced his sentence to what they call time 
served which means he doesn't serve the rest. And he was 
also assured that his wife would not be nrosecuted. 

Similarly Schoch has told you that although he 
was arrested for crimes punishable by twenty - five years he 
has assumed he could plead guilty to a charne carrying a 
maximum of two to ten years. Ho was also assured of similar 
treatment for his brother and sister. 

I.et me interject at this time. It is no concern 
of ours -- yours or mine — whether these commitments v/ere 
wise or unwise or whether Judge Pierce acted c—rectlv or 
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incorrectly in reducing Perez' sentence. 

The United States Attorney has his responsibilities; 
Judge Pierce has his, I have mine, and you have yours. 

In this particular connection yours is to ascertain! 
the facts in this case and so far as concerns Perez and 
School! to determine whether and to what extent their test i - 
mony is factual and accurate. 

With respect to these witnesses, indeed with 
any others, it is your responsibility to consider any hop/ s 

i 

they may harbor in their breast or any pressure they may 
fool to bo under in determining to what extent, if any, .such 
hopes nc pressures may have affected their testimony. liow- 
i vur, once you have dec i tied, if you ever do decide, that 

I 

any or all the testimony of such a witness is factually | 

accurate you may, and, indeed, you must, act on such factually 
accurate testimony. 

i 

There is another rule of general application 
which is that if you find that any witness who has testified I 
before you has deliberately lied on a material matter, that I 

i 

is, an important matter, you may, if you wish, reject and 
disregard everything that particular witness has said, but 
you are not required to do so. You mav reject part of his 
or hoi testimony that you find to 1>.: untruthful and accept 
and net. upon such part as you find truthful. 

A-if 
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Now, aqain, that is just common mphsp. 


Tn your 

II 

ordinary pxpnrionces some people may have told you a lie 
| and you say to yourself, "I am never qoinq to believe any- 
thinq ho or she may ever say aqain." 


hife is too short to be bothered by tryinq to 
sort out truth from falsehood as far as this particular 
per-on is concerned. On the other hand, you may, after 
some person has told you even some outraqeous lie, consider 
the motives which caused the person to lie and conclude that 
in the future you will relieve him if you find such motives 
not to e>: i s t.. Like everythinq else, you act in the w - 
common sense way you would in your daily lives. 

Remember this rule only applies to testimonv 
that is willfully false. It has no application to mistakes. 
And that aqain is common sense. 

Now, when several witnesses were on the’stand, 
one part ’ or the other called his or her attention to prior 
statements made by the witness which either were or were 
claimed to be inconsistent with somethinq the witness had 
said on the stand. Now, such prior statements fall into 
two cat.f'uories: Those made not under oath, such statements 
as claimed to have been made to various Government aoents, 
for example; and those under oath, such statements made 
in previous trials involvinq some issue now before you. 
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The rule with respect to the first cateqory, 
those not under oath, is that such prior statements have 
no value of their own as evidence. They may not be used 
to establish any fact not otherwise proved. 

Their only proper function is to permit you to 
evaluate the sworn testimony of the witness as qiven before 
you. To the extent that you find such statements helpful 
1,1 that purpose you should consider them. Otherwise, iqnorc ■ 
them. 

With respect to the second category, those under 

i 

i 

oaMi, the rule is otherwise. Prior statements un.ir.i- oiih. 

I 

•* Prior statement made by a witness at a time uli -n he 
took an oath in a prior trial, may in youx discretion 
be used as affirmative evidence of facts contained therein. 

Of course, you don't have to use them for that purpose and 

I 

you should not do so unless satisfied that they in fact 

I 

represent the truth. 

You will recollect F.xhibit No.91, that blowup 
assemblage of other exhibits. So far as it consists of 
pictures of other exhibits it has precisely the value of 
the exhibits it reproduces. Obviously a piece of evidence 
gains no virtue just because the Government elects to have 
il enlarged. On the other hand, Sections A and n of that 
exhibit represent the witness Pnvlick's attempt graphically 
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to present Perez's description of Ortega's telephone code. 

1 he value of that portion of the exhibit depend 
on two considerations: A, the extent you credit the truth 
rulness of Perez’s description of the alleged code, and, 

B, the extent you believe Pavlick's representation of that 
testimony to be accurate. 

Again the Government adds no virtue to the 
testimony by putting it in tabular form and blowing it up. 

Tt's value is the value of the testimony on which it is 
based. 

Maybe this is a good point to remind y,. u of 
something I mentioned from time to time, namely that you 
are deciding two separate lawsuits and th.nt evidence 
applicable to only one defendant must not be permitted to 
rub off on the other. 

With respect to the defendant Vidal three 
specialized categories of evidence have been offered, each 
o: which I shall briefly discuss with you. These are 
evidence of possession of sums of money, evidence of flight 
and evidence of association. 

Bach of these categories may properly be con¬ 
sidered by you, but each must be scrutinized with care. 

first, the question of sums of money. When a 
defendant is charged with a crime the commission of which 
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would normal1y produce wealth, it is permissible for the 
Government to show that at or about the time of the crime's 
aliened commission the defendant was in possession of sub¬ 
stantial sums of money. The theory is that the jury should 
be allowed to consider the possibility that such money was 
the fruit of the crimes charged. 

Bear in mind that having money in and of itself 
proves nothing. If you should conclude that the money 
resulted from gambling or some other venture, you should 
ignore it, but the law allows you to consider the quest ion. 

bow, 1 light. The flight c.f a defendant immrdiato 
[ y il - 1S discovered that a crime lias been commit t. i 

is a fact which if proved may tend to prove what is called 
the consciousness of guilt on the part of the defendant 
and may be considered and weighed by you in connection with 
all the other evidence. Whether or not evidence of flight 
shows a consciousness of guilt and the significance, if any, 
to be attached to such circumstances arc matters for your 
determination. The flight of a defendant does not create 
a presumption of guilt, but it is merely a fact to be 
considered by you together with all the other evidence 
determining the guilt of innocence of the defendant. 

Of course, the mere fact that a man may fear 
prosecution by no means establishes he is guilty. Confident 
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in his own innocence he may still not wish to tannic with 


the (Government. 


However, if you are satisfied that the fliqht 
related to fear of prosecution for this crime, you may 
consider it with all the other evidence in the case. 

And association. Where a person is charqed with 
conspiracy the law allows evidence of association, even 
wholly innocent association with his aliened co-conspirators 
The theory is that people enqaqed in a joint enterprise may 
be more likely to be found toqether than those not so on- 
qn-jed. Hut it must be obvious to you that association in 
and of itself proves nothinq. There could bo any number of 
ieasons why Mr. Vidal and Mr. Ortega socialized with each 


other. 


lor example, you have heard testimony that they 
had been friends from childhood. However, the law says 
that you may consider association testimony for such vulu.. 
as you in your sound judgment thin); it may have. 

1 lie point is that after giving it the cautious 
treatment. 1 have indicated, you may use evidence in any 
or all of these three categories along with all the other 
evidence in the case in determining whether or not guilt 
has been established beyond a reasonable doubt. 

Speaking of other evidence in this case, there 

/?• io 
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is one peculiarity in this lawsuit which 1 should call to 
your attention. It is this: Unless you find the testimony 
of George Warren Perez to he substantially in accord with 
the facts as they actually happened, you must ’acquit both 
of tiiese defendants. The reason is that without Perez' 
testimony there would not remain in the case enough evidence 
to support, a verdict against either of then. 

That doesn't mean you have to like Mr. Perez. 

It does mean, however, that in order to convict you must, 
after having considered his testimony together with all the 
other evidence in the case, conclude beyond a reasonable 
doubt that the events lie told you about, particularly ih > ;e 
related to these defendants, happened substantially as he 
described them. 

Now, you will note I said, "substantially." 

Mr. Perez was not presented to yon as infallible and, as 
with any other witness, you arc entitled, if you think il 


proper, to reconcile any inconsistencies you may find in 
his testimony. But in order to convict cither defendant 
you must, find beyond a reasonable doubt that the events 


relating to such defendant transpired substantially as 
Perez described them. 

'1'his brings mo to the question of reasonable 
doubt. Let me define that term for you. The words really 


fi-3/ 
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When you analyze it it is common sense. In a 
civil case all that plaintiff has to do is establish his 
case by v/hat is called a preponderance of the evidence 
which boils down to mean that it is more likely than not 
that what the plaintiff has assorted is true and the jurv 
ientitled to give him his verdict. 

Now, that may be fine and indeed is fine when 
all that is involved is whether A should pay R some money, 
hut the purpose of the Government in bringing a criminal 
case i.; to authorize the Court to comm 11 the dr (end ants 
to jail. And our liberties wouldn't be worth much i; i, 
were possible to put a man in jail simply, because his guilt 
seemed more probable than his innocence. 

therefore, the law says guilt must bo established 
beyond a reasonable douht. 


There are two words in that definition: "in? ; 


{<?.: _>(■- 


able" and "doubt." 


1 hr meaning of doubt is solf-apparont. The w< ri 
reasonable" is in the last analysis equally self-defining. 
It means a doubt for which you can give a reason. It isn't 
just a fanciful doubt on an excuse for ducking a disagreeable 
duty. Nobody likes to be in the position of convicting a 
fellow human being, but the law would also be in a sorry 
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stato if jurors wouldn't take the responsibility for finding 
juilt whore it is established beyond a reasonable doubt. 

Also the "reasonable" part of the term poos to 
Luc essence of jury deliberation. If one of you has a doubt 
and expresses a reason for it and another juror has no doubt, 
the expression of your reason for your doubt will probably 
.) one or two things: It will either enable your fellow 
, u ror~> to demonstrate that your doubt is unreasonable, or 
it will enable you to demonstrate to him or her that he or 
she should have a doubt. 

H you express your doubts or 1ack of them to 
oicli other, you .should be able to r .-solve th. m one w.,y or 
the other. Of course, a doubt, like everything else in 
this case, a reasonable doubt, must be based on the evidence 
or the lack of evidence, not on something you may have heard 
on the outside or some impression or opinion you may have 
derived from the outside. 

It has to be based on the evidence or lack of 
evidence. Otherwise how could you discuss it with your 
follow jurors? All that you have in common with each other 
is what you have heard in this courtroom, and it is that 
common basis upon which you must base your deliberations. 


] 


i 
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I 
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In this connection I may point out that while 
it is your duty to discuss your doubts or lack of them 
with each other and listen to each other's views, you should 
adhere to any conscientious opinion which you might hold 
and not qive it up merely for the sake of unanimity. I 
don’t think there is anything I can add to that. The law 
simply requires you to do your best to convince your fellow 
3 urors of the correctness of your view and at the same 
tune to listen with an open mind to theirs and t:o make a 
conscientious effort to reach a result which conforms to 
the conscientious belief that each of you holds. 

I assume you are not goinq to start unanimous. 
Unanimity comes from discussion among you., an exploration 
of your doubts or lack of thorn and a discussion of the 
evidence or lack of evidence on which there is doubt or 
lack of it and that is how unanimity is achieved. 

Before 1 leave the question of reasonable could , 
it being so important, let me read another definition tliit 
was given by a Judge for whom 1 have great respect. 

Jt is a doubt based on reason which arises from 
tne evidence or lack of evidence in the case. It is a doubt 
tnat appeals to your reason, to your judgment, to your 
common understanding and your common sense. It is a doubt 
such as would cause you to hesitate to act in matters of 
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importance in your daily lives. But it is not caprice, 
whim or speculation. It is not a doubt that a juror may 
conjure up to avoid the performance of an unpleasant duty. 

It is not sympathy for a defendant. I.et me repeat. It is 
a reasonable doubt." That ends the quotation. 

that you can see does not much differ from what 
1 said but T just thouqht he said it rather well. 

Closely related to this doctrine of reasonable 
doubt is the concept of the presumption of inmcenci’. That 
means that the Government has the burden in this case and 
t h it sir’ll burden never shifts. 1 have' told you t hat the 
,J ' : f *i.l mt doesn't have to prove anything. The point i 

A 

tiiat the i resumption of innocence continues in his favor 
throughout tne entire trial and remains there in the jury 
room until you have finally resolved it, if you ever do, 
by a verdict of guilty. Tt means this: Right up* to the 
last minute your discussion should include the proposition 
that the Government has the burden and if the Government 
hasn’t sustained that burden that that in itself can be the 
basis of a reasonable doubt. 

In connection with the presumption of innocence 
let me remind you of what I told you when you were being 
selected and what I again emphasized right after the defend¬ 
ant Vidal had announced that he rested his case. 

ft- 
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2 

Thf? defendant Vidal is deciding to rest his case 


3 

1 without himself taking the witness stand was exercising a 


, 4 

riqht qivon him by the Constitution of the United States. 


5 

for reasons I have explained to you, unless you respect that 


6 

right and refrain from speculating as to why he exercised it 


7 

or what he may have said had or otherwise decided, the 


8 

defendant Vidal will not have had a fair trial. i think 


9 

I need say no more. 


10 

• 

1 1 

1 have several times mentioned the division of 

11 

1 

responsibility between me and you. One result of that i 

1 

12 

division is that you should have no concern with what run ■ h 

13 

inert ir.ioht be imposed upon either of these defendant : ska .Id 

14 

vour verdict as to either or both of them be guilty. That 

* 

15 

is my responsibility. I trust you to deal with the facts; 

16 

you must trust me to deal with any responsibility your 

17 

verdict may impose upon me. 

i 

1 

I have mentioned to you that the indictment in and 

i 

19 

of itself is no proof of anything. I have; told vou that it t 

1 

20 

1 

is no concern of yours—or at this moment of mine--why those 

21 

named in the indictment other than Antonio Borrego Vidal and 


22 

.’lanuol Uziel are not on trial before you. The same qoes 


23 

for any other alleged co-conspirators whose names you may 


24 

have heard. 


25 

Your and my present concern, each keeping within 
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his or your own responsibility, is to determine whether 
Antonio Horreqo Vidal and Manuel Uziel, or either of them, 
are quilty beyond a reasonable doubt of the oharqes set 
torth in the indictment. We are not concerned with anybodv 

e 1 se 

There is a another rule th.it seems appropriate to 
mention here. We are not concerned with witnesses that wcr.n' 
called either. You may wonder as to any njven fact why one 
witness oi another whom you heard mentioned was not called. 

The law on that is this: 

Unless there is evidence before you that one 
party oi the other had a special way of qettinn a qiven 
witness, you may not speculate as to why that witness was 
not called. And if any party wished to establish the other 
party had special access to a witness, it was available to 
such party to establish that. As far as I can recollect, 
there is nothinq in the evidence before vou that any absent 
person was specially within the control of either party or 
any absent evidence was specially within the control of 
either party and therefore you are confined to the evidence 
before you and don't speculate as to what any other evidenc 
minht have shown or any other witness if he had been called, 
or any other kind of evidence. 

I.ot me now turn to the specific oharqes set forth 
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in the indictment. The first charge or count -- they are 
called counts, the indictment is set forth in several counts 
and two of them are here involved. 

The first count charges that these two defendants 
conspired with Luis Gomez Ortega, George Warren Perez and 
various other persons named and unnamed to import heroin 
into the United States and distribute that heroin in viola¬ 
tion of the laws of the United States. I shall discuss with 
you later why I don't mention cocaine at this time. 

How then does the law define the crime of con¬ 
spiracy? The crime of conspiracy is defined in the statutes 
ct the United States substantially as follows: 

Tf two or more persons conspire to commit any 
offense against the United States and one or more of such 
persons does an act to effect the object of the conspiracy, 
he shall be guilty of the crime of_conspiracy. 

it is very simple and let mo repeat it. 

If two or more persons, any two, conspire to 
commit an offense aqainst the United States and one or ion- 
of such persons does an act to further the object of the 
conspiracy, he shall be guilty of the crime of conspiracy. 

You can readily see that there are three elements 
of the crime, each of which must, be established to your 
satisfaction beyond a reasonable doubt. First, there has 

fi-ir 
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to bo a conspiracy. 

Gorond, the obiect of the eonspiracy has to be 
to commit an offense against the United States. That mean?; 
to sav to violate a statute of the United States. 

Thirdly, one or more of the consnirators has to 
do somotr. nn to effect such unlawful objective. 

What then is a conspiracy? A conspiracy in 
ordinary layman's language is no more or less that a common 
undertaking entered into between two or more persons to 
achieve some unlawful objective. 

We are always in our daily lives watching people 

engage in common undertakings. If tluvo of van : liould 

i aerco to have lunch together and send one of you ahead to 

■ 

V.he restaurant to reserve a table and nut in the orders, 
you would bo engaged in a common undertaking. A common 
undertaking only becomes a conspiracy, however, if the 
objective is unlawful. 

The first task then is to determine whether 
I.uis Oomec Ortega and any one or more of the other persons 
T have identified were engaged in a common undertaking to 
violate the narcotic laws of the United States. 

A conspiracy obviously doesn't have to be in 
;l writing and doesn't have to have any particular formality 
!j attached to i t. It is, as I have said, simply a common 
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undertaking. Indeed, all conspirators don't necessarily 
h' 3VG know what the others are doing or have done. What 
is necessary, however, is that each conspirator knows the 
existence of the common undertaking, is aware of its unlawful 
purpose, and intends to further that particular unlawful 
purpose. 

If you become satisfied beyond a reasonable 
doubt that such a conspiracy did indeed exist, then you should 
then consider whether the Government established, again be¬ 
yond a reasonable doubt, that Antonio Borrego Vidal or 
Manuel Uziel or both of them at some point became knrmTTifT" 
and willful participants in such a conspiracy. One c m. - t 
stumble into a conspiracy by mistake. A person cannot 
be guilty of conspiracy merely because he associates with 
others who happen to be so guilty. 

A person can be guity of conspiracy only if 1., 
knows the common undertaking is underfoot, if he knows that 
such common undertaking has a particular unlawful purpose 
and if he willfully and intentionally decides to join in 
the common undertaking for the purpose of furthering that 
particular unlawful purpose. 

Of course, once a person is four to have entered 
into the conspiracy, it is immaterial whether or not he 
accomplishes his purposes in doing so or whether he ultimately 
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icceivos any benefit from his conspiritorial conduct. 

it should also bo observed that a conspirator 
does not have to bo aware of all the details of the conspiracy 
or the conduct of the affairs of the various members. What 
necessary and without which one cannot be determined a 
conspirator is that he have knowledge of the basic unlawful 
object of the conspiracy, in this case the unlawful importa- 
' lor. and distribution of heroin,and that it was his deliberate 
intent to further that unlawful objective. 

I 

Obviously, it follows from what I said knowledge j 
without willful participation is not enough, and that neither 
of the defendant s had any o! ligation to e::r»osc t Ii eon 

i 

sp i racy -just because they may have known about it. One can 
only become a conspirator by knowingly and willfully partici- J 
pat ir.g in the unlawful objective. 

To summarize then, before you ran find oitt.. i 

i 

or these defendants participated in a conspiracy, you r.ust 

i 

t ind as to the particular defendant whose case you are con¬ 
sidering first that he knew an unlawful conspiracy to bo 
afoot, that he knew the objective of the conspiracy to ho 
the unlawful importation and distribution of heroin; and 
that he knowingly and willfully participated in the con- 
spiracy for the purpose of advancing such unlawful purpose. 

1*1 this connection lot me »jivo you the 
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2 

|| deflr >ition of the words knowinqly and willfully. 


3 

And act is done knowingly if it is done voluntaril 


4 

! and ^ l * r I»°sof U lly, not because of mistake, accident or mere 

1, 

5 

negligence or any other innocent reason. 

V. 

6 

An act is done willfully if it is done knowingly. 


7 

deliberately and with an evil motive or purpose. 


8 

Now, of course, evil motive or purpose is some- 


9 

| thing that you don't see on a tape. A man doesn't go around 


10 

and put a sign on now I have an evil motive or purpose. 


11 

Them is no way known to find out what is inside n man’s | 

12 

mind. 

■ • 

13 

You decide whether or not he had an evil moti- • 

14 

or purpose by looking at everything that .you believe that 

15 

has been said about his activities and decide whether all 

16 

tnose activities, all the evidence that you believe about ' 

17 

hi.s activities, satisfies you beyond a reasonable doubt 1 

18 ; 

that his motive or purpose in acting as he did was evil 

19 

within the terms as I have defined them. I’vil means an 

| 


20 

intentional violation of the narcotic laws of the United 


21 

States, it doesn't mean just aonduct which you don't approve 


22 

of . 


23 

If you do find such knowing and deliberate partici- 


24 

pation to exist its extent is immaterial. It doesn't make 


25 

any difference if one is a main conspirator or a loss 
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important one. If one knowingly participated in t-he con- 
spiracy, his guilt is equal and that is all there is to it. 

Nor does it make any difference as far as one's 
auilt of the crime of conspiracy is concerned whether one 
was a member on the day that the conspiracy was hatched or 
whether he joined it in the last day before its dissolution. 
Knowing participation at some point is all that counts. 

t this point may I digress a moment. You will 
recollect that the evidence before you sugnests that Luis 
dome 2 Ortega and some of the others may have engaged in 
various illegal enterprises. Before either of these defend¬ 
ants cm trial may be convicted, you must be satisfied be¬ 
yond a reasonable doubt that he was associated with Ortega 
in a single, definable conspiracy. 

To simplify your task in this regard I am going 
to pare down the question which is going to be presented 
to you. I am going to direct you to confine yourselves 
exclusively to such part of Ortega's alleged activities as 
are concerned with the importation of heroin hidden in auto¬ 
mobiles as generaly described by the witness Schoch. 

That activity started you will recollect with 
a shipment concealed in an Accadian — 1 remember that, I 
never hoard it. before — and ended according to the Govern¬ 
ment sometime after Ortega's capture with the Jaguar but in 
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no event later than October of 1973. 

I therefore charge you as a matter of law that 
you may not convict either of the defendants unless you are 
satisfied beyond a reasonable doubt that he was a willful 
•ind Knowing participant in that phase of the activities of 
Ortega and his alleged co-conspirators. 

ol course, that doesn't prevent you from consider¬ 
ing the other evidence before you as far as you may find 
it relevant to the question as I have just defined it. 

For exam P le » you might find testimony conccnr.g 
I<uis Ortega's alleged cocaine activities relevant to the 

t 

question of whether or not either of these defendants partici j 
rated with him in the automobile heroin ventures. 

'°r another example, you may find such evidence 
relevant to your task of assessing the credibility of 
witnesses such as Perez and Uziel. 

IJoedlcss to say, by mentioning this as an ox m; jo, | 
I do not mean to suggest that you should find this particular j 
evidence any more or less relevant than any other. I mean j 
just what 1 say, for example. 

It then you should find beyond a reasonable doubt 
that Ortega and the others were engaged in a criminal 
conspiracy, and that either or both of these defendants 
willfully and knowingly participated in the phase of Ortega's 

fi-if 
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^ ^ *-® that I have "just mentioned, it next becomes 
necessary to determine whether any conspirator, not necessari I 
one of these defendants, committed an act, what is called 
an overt act,in furtherance of the conspiracy. 

Vou will recollect that I told you when I read 
the statutory definition somebody has to do something in 
furthi ranee of the conspiracy. It is a peculiarity of the 
law of conspiracy that more talk and agreement is no crime, 
someone has to do something, take some step to accomplish 

I 

or further the unlawful objective. Such a step is called i 
an overt act. 

i 

The indictment charges that several such overt act-, 
u,ro committed in furtherance of the conspiracy and you 
must find beyond a reasonable doubt that at least one such 

I 

overt act, one of the ones charged in the indictment, in 

I 

fact occurred. 


18 

19 |j 

20 j] 

21 
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I will read four of them for illustrative 
purposes. You will get the indictment and read the rest 
if you want. 

On or about July 21, l‘)71 cn-conspi rator Luis 
domez Ortega withdrew approximately $500,000 from the First 
National Bank of F ort Lee, Fort Lee, New Jersey. 

I am just reading the Government charge, I am 
not endoising it or guestioning at, I am just reading it. 
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On or about September 17, 1971, the defendant 


3 


Manuel Uziel went to the vicinity of 992 Amsterdam Avenue, 


[ 


flow York, New York. 


5. 


On or about September 19, 1971 the co-conspirator 


6 


i.uis Gomez Ortega, Jean Orsini and George Warren Perez wont 


7 


to the vicinity of Madison Square Garden, New York, New York. 


8 


On or about September 23, 1971 the defendant 


9 

V 


Antonio Borrego Vidal withdrew approximately $$00,000 from 


10 


the first National Bank of Fort hoe, Fort Nee, New Jersey. 

i 

11 


You will note that an overt act need not of in 

12 


itself be illegal. For example, it is not illegal 

13 


l 

or smnil to be in the vicinity of 992 Amsterdam Avenue 

14 

* 1 

or as with Mr. Ortega and others going to the vicinity of 

15 


Madison Square Garden. 


16 


If you find beyond a reasonable doubt that his 


17 


or their purpose in so doing was do further the conspiracy, 


18 


such conduct on his or their part would satisfy the si itntnry 

19 

■ 

requirement of an overt act. It just means doing something. 1 

20 


Also, as indicated by what 1 have -just read to 

21 

11 

you, that statutory requirement may be satisfied by the 


22 


act of a co-conspira to r not here on trial. I also remind 


23 


you that proof of a single overt act satisfies this partic¬ 


l\ 

1 

ular statutory requirement. 


25 


It then you should conclude beyond a reasonable 
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doubt that such a conspiracy in fact exists and that either 
or both of these defendants at some p. int In.•came a knowing 
anci willful participant in such conspiracy, you should then 
consider whether such defendant or defendants is or are 
qui1Ly of actually possessing the half kilo of heroin that 
the agents left in the Jaguar and found there when Ortega, 
Jrsini and Perer. were arrested on September 18, 1871. Tint 
crime is charged in the second count, of the indictment. 

The Government does not contend that either 
defendant had any physical contact with such heroin; no 
such content ion is necessary. 

The law provides that when an unlawful act is 
done in furtherance of a conspiracy by one of several co- 
corispi rators and such unlawful act was in the reasonable 
eon t. emp 1 at ion of the other conspirators , each conspirator 
is as guilty of performing the act as the person who a. tuilly 


1 oi■ s the deed. 


1 charge you as a matter of law that willful 
possession of the heroin in question for the ultimate purpose 

of distributing it would be a violation of the statutes of 
the United States. 

So that if you should find that either of those 
defendants or both of them to have born a member of the 
conspiracy, you should recall that you have two trials Po- 
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force you, ask yourselves the following questions with 
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respect to the case against the particular defendant 

you 


, 4 


are considering. 



5 





6 





7 





i’ 8 





9 





10 



1 

1 

11 





12 





13 




; 14 



1 

15 



l 

I 

| 

16 



j 

17 


• 

i 

18 





19 





1 20 





21 





; 22 





i 23 





1 24 





25 


A. d Y) 





n * 7 v 

SOUTHERN DISTRICT COURT REPORTERS. US COURT HOI INI- 




s 











Tk -1 


1 


jv.’ds 


1403 


HI 

ri • 

USA 

v 

Viiil 

, - t r , - v 


m. 2 

3 

4 
5 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


15 


16 


is i; 
19 | 


20 

2 , i 


22 


23 

24 



c our.se, you won' t trouble yourselves with this 

question unless you have already found that particular 

defendant quilty of the conspiracy. If you have so found 
then you ask yourself: One, did Orsini , Ortecjn and Perez, 
or any one of them, knowinqly and willfully possess tfu: 
heroin in question with intent ultimately to distribute tho 
same. 

In this connection I may say that you may conclude 
that knowinq possession of or control of an automobile be- 
1ievi 1 to conceal heroin may constitute possession of such 
hero in. 

Your question is were they or any of then in 
knowinq and willful possession of the heroin in question 

I 

namely the heroin in the automobile, and was their possession I 
with intent ultimately to distribute it. 

Second, if so, were they -- that is, Orteqa and 
the others -- were any of them,as to whom you have found 

I 

such knowinq and willful possession,members of the conspira¬ 
cy and then actinq in furtherance of its unlawful objective 

| 

Thirdly, was it within the reasonable contempla¬ 
tion of the particular defendant whoso case you are consider- 
inq that such willful and knowinq possession would occur 
in the course of the conspiracy. 

If you answer all those questions in the affirma- 

ft - Y/ 
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tive beyond a reasonable doubt, you may convict the defendant 
whose case you are considering of the substantive crime of 
possessing heroin with intent to distribute it, even though 
there may be no evidence that such defendant ever came any¬ 
where near the heroin in question or ever intended to do 
so. 

Now that, ladies and gentlemen, is the law that 
I think is applicable to the matters which you have to 
decide. 

I 

I am now going to excuse you while counsel for | 
either side has an opportunity to nnke suggestions or 
coiroct ions. Then I am going to give you some housekec t <ing 

i 

details, in any event, whether or not I make any corrections,) 

• , I 

and I will send you back to begin your deliberations. 

So, as I told you earlier — this is the last 
1 -ball ask you, but keep it in mind -- do not. discuss 

I 

I 

this case or anything about it until I send you back finally 1 
in a few minutes. 

Will the alternates when they come back bring 
with them anything, any personal effects you have so you 
won t have to go back to the jury room and the marshal 
while we are discussing other things will take your lunch 
ordeis. So the marshal will be there with the lunch menu, 
and T am sending in lunch for you. 

/? 
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4 
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6 


I didn-t mention bad character or motives in 
connection with reasonable doubt, but I mentioned it in 
connection in terms of all the other evidence which they 

are to consider. I decline to charge further with an 
except inn. 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. AI.TI-R: Thank you, your Honor. 

'lllh COURT: All right, brinq them in. 

(Jury present) 

'111. COURT: Well, ladies and gentlemen, I think 
everything 1 am about to say was substantially covered, 

but. one side or the other thought it should be a little 
c1 carer. 

Now, remember the witness Perez. He pretty much 
gave you his life history on direct or cross, or both. 

It anything in that life history impressed you as immoral 
you may take that into consideration in weighing'the testi¬ 
mony which he gave before you the other day. 

Mow, I mentioned to you that an individual con- 
! irator doc ..n t have to know all the other conspirators, 
what they arc doing, everything they are doing. 

The corollary to that is he does not even have 
to know who they are. All he has to know is there is a 
conspiracy, he knows who he is dealing with, the persons 
he is dealing with are members of a conspiracy; that the 
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conspiracy lias the unlawful objective and that he willfully 
and knowingly joined it to further that objective. 

General Motors doesn't have to know who its sales¬ 
man are. A conspirator doesn't have to know who the other 
conspirators are. The president ot General Motors doesn't 
necessarily have to know who the branch manager is. All 
you have to know is the objective. 

As I said on prior inconsistent statements of 
a witness, of course if a defendant said anything to any- 

1,0,17 a,,d lt is reported to you, that is a different oateqory 
end you may take it into consideration for what value 
lt has. lt is part of the evidence. 

hew, 1 am qomq to ask that this be spread around. 1 
l.iat is the form of the verdict for the jury. 

•hist preliminarily, keep one of these completely 
clean until you are ready to come out. You can use the 
-i^st to make notes, or whatever you want. Keep one compioti l ,■ 
clean until you are ready to put the final answers down. 

i 

As you see from the way it is net up it emphasise, 
as I told you, that you have two different lawsuits here, 
l.ach one is different. As to both cases, if you answer 
not guilty to the first question, that ends your deliberation;, 
there can t Lie a guilty to the second question unless there 
has already boon a guilty to the first. 

ft ’ £ \ 
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Now, one down here, "In the event" -- that is 


a procedural matter which has procedural consequences. You 

need not concern yourselves with that. Obviously you 

don't come to this question I have asked unless you 

nave found a quilty verdict on the first question with re spec 

to the individual defendant. And my putting it down there 

doesn't suggest that you should. It lias no bearing one 

way or the other on the question, if you should come to if. 


/M'3 
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But if you do find a defendant quilty, it is 
procedurally important to know whether his participation 
in the conspiracy began before or after May 1, 1971 and 
on that question should there be a reasonable doubt, you 
should resolve it in favor of a no answer. 

In other words, if you find a qivon defendant 
guilty of participating in the conspiracy and you come 
down next and decide whether his participation began before 
oi after May 1st and there is a reasonable doubt in your 
mind on this subject, you come down with an answer "After." 

I think that is all there is to be said about that. 

Mow, I haven't mentioned this to you but I suppos 
you know that a verdict has to be unanimous. There is no 

* 

such thing as a ten to two or any other percentage verdict 
one way or the other in a criminal court in the United 
States District Court. Your verdict has to bo unanimous 
one way or the other or there is no verdict. 

<ow, in that connection, lot me make this observa 
tion. If during the course of your deliberations you 
want any advice from me, you are certainly entitled to got 
it. For example, if something I said in the charge isn't 
dear to you or 1 left out something that you think I ought 
to have told you, have your forelady write a note and send 
it out to me and ask me to elaborate or repeat or anything 
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elsp. Don't have any hesitancy of doing that. After all, 

I am a lav/yer and a specialist and 1 snent all my life talk- 
int to other lawyers who are specialists. Yon have heard 
doctors talking together and you can't understand what they 
are talking about when they are talking to each other. 

T tried in my charge to overcome this and talk 
to vou as a non-specialist but it may be very well that I 
didn't wholly succeed and there may be language in my charge 
that is fine to these gentlemen, but about which you haven't 
the foggiest notion. I hope that is not true and that wasn't 
my objective but if there is anything that: is not clear h.ivo 
no hesitancy in asking me to clarify. 

Tf there is something you think I should have 
covered which I haven't let me know and I will clarify it. 

Rut one thinq, never tell me how you stand at 

any given time with respect to the quilt or innocence of 
these defendants or either of them. 

The reason for that, v/hen yon think about it -- 

you may not think of it and that is why I mention it. Sunposf 

I 

you should be deadlock, and T am not suoqosting that you 
will 1' > supposing you should bo and you stand, say, 

ten to two one way or the other. It might then become -- 
7 might try to reason with you as to the ways and means 
of breaking the deadlock and make a suggestion that you do 

n-sf 
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this or that, consider this or that. If T know how you 

stand, if I know which side is the ton and which is the two, 

there is no method of speech known to God or man which 
would permit me to reason with you to try to persuade you 
to reach a unanimous verdict without tellinq the two that 
T want them to come over to the ten. If I don't know which 
side you are on -- because I think the ten were riqht. also -- 
there is no way that I could refrain from qivinq the impres¬ 
sion. If I don't know which way you arc., then I ran reason 

with you without the danqcr of putting pressure on anybody. 

I just want to suqqest ways of resolving the difficult •. 

So under no circumstances toll me how you stand .at any 
given time with respect to any given defendant. 

Nov/, there is a copy of the indictment, available 
for you if you want it and ycu can just send for it and it 
v/ill be sent to you. 

Any exhibits you want, send for them and t:ln*y 
will be sent to you. Obviously, you are not cjoinq to 
remember the numbers of the exhibits so describe anything 
you want and if counsel can agree on what yon are describing 
it will be sent to you right away. If they can't, I might 
send for you to have you explain what it is you want so 
we can identify it. 

And if there is any testimony you want read, 

SOUlHfcKN UISfKICT COURT RTI'ORURV US COURTIIOUM. 


I'MII V Vt III All I Nl U' \i.Wi HV 










ards 


] 50 1 


just ask the question and it will be arranqed and the 
testimony will be read back to you. Hut as with exhibits, 
don't expect an instant replay. I mean if you ask a 
question obviously the chances are that your question won't 
have been in the mind of cither of the counsel when they 
were examining the witness so it will take time in the 
iirrt place to decide what particular testimony responds 
to your question and, in the second place, to dig it out 
and get it ready to read. 

So if you ask for testimony of a witness on such- 
and-such a subject, unless it is so vital that you can't 
do anything, just put that question aside and go about \.'iih 
your del 1 berations confident that in due .time you will get 
the information you sent for. 

I think that is all. bet me see counsel at the 

side liar. 

One exhibit you won't get is the heroin, not 
because we are afraid you will use it but, as you observed, 
these cases are tried in various courtrooms and it may be¬ 
come necessary sometime to testify to the chain of title 
and 1 don't think you would all want to be called back at 
some future trial to testify what happened to the heroin. 

(At the side bar) 

MR. PANZER: I have nothing. 

h. , O 
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MR. ALTER: No, your Honor. 


3 

(In open court) 


4 

THE COURT: Swear the marshals. 

4 


5 

(Two marshals were duly sworn) 


6 

THE COURT: Ladies and qentlemer, 1 submit the 


7 

case to you with full confidence that you w’il do justice 


8 

between these defendants and the United Stains of America. 


9 

MR. ALTER: May I S€:e you just a moment? 


10 

(At the side bar) 


11 

THE COURT: Some Judqes keep the alternates in 


! 12 

the event that if somethin'! should happen to one of then 1 

13 

they will become an active juror and fill-in or substitute. 

; 14 ; 

Uo any of you have any view on that? 

15 

MR. ALTER: i would respectfully oppose it due 

16 

to thi„- fact that any discussion -- they wouldn't have the 


! 17 

benefit of any deliberations up to that point. 

18 

THE COURT: 1 don 1 1 think it is worthwhile. 


19 

MR. HELLER: I don't think so. 

■ 

. 

20 

THE COURT: We will just proceed with the jury. 


21 

MR. ALTER: Uo you have any ob")action if we talk 


22 

to the alternates? 


23 

THE COURT: I will take that up. 


24 

MR. HELLER: Would your Honor tell them that they 


25 

don't have to talk? 



ft *» J" f 
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"Please supply us with the initial 
testimony qiven bv Uziel from the tine tliat he heard o 
the arrest of nrteqa, Orsini and Perez throuqh his 
pickun and deliver^ of papers between Mrs. Orteqa and 
Mrs. Perez. 


e 


"2 May v/e also have the cross examination 
coverina this testimony." 

Now, counsel have aqreed amonq themselves 
what answers that question and Mr. Molf and the clerk 
will read to you. 

(Record read.) 

TIM' COURT: All riqht, ladies and 

qentlemen. Tf vou want anvthinq more.— 

THE FORrLAP v : Mould you redefine knowinqlv 

and willinqlv, conspirinq? 


THE COURT: Let me read what I toid vou 

the first time and see if I can expand on it. 

What I said the first tine, in this connec¬ 
tion let me qive ”ou the leqal definition of the words 
"knowinqly" and "wilfully." An act is done knowinqlv 
if it is done voluntarily and purnoseiv, not because 
of mistake, accident or mere neqliqence or anv other 
innocent reason. An act is done wilful b' if it is done 
knowinqlv, deliberately and with an evil motive or purpose 

f\ ' 0 / 
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Well, I don't know whether that adds anything 
to the words themselves. That is what the courts have 
said it means. Knowingly means not inadvertently, 
not without thinking about it, like walking out of a 
door, or doing something kirn of automatically or just 
because you are in the habit of doing that kind of tiling. 
Knowingly means deliberately, intentionally, deciding 
to do something, purposely making up your mind: "Now 

I am going to do this." 

Now, wilfully implies the evil motive part 
of it: a wilful child. Peopel call a child wilful, 

ihev don't speak of a wilful child when he just wants 
to do his homework. They speak of a wilful child when 
he wants to do something naughty. 

When you get to be a man vou dror> the word 
naughty" and change it to evil. Put that is what it 
is. 


Knowingly is purposefully and intentionally, 
and wilfully imputes the element of evil. 

Now, I also told you, of course, vou 
remember, in connection with this phase of the charge 
that human beings don't go around with signs on them 
saying, "I an about to be knowing and wilful." You 
have no direct testimony that so-and-so was knowinq 

d'Ub 
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and wilful at the time, but from all the evidence in 
the case consider the acts in question and come to the 
conclusion whether that act was knowingly and wilfully 
done by a person at that tine. 

JUROR NO. 8: Your Honor, if one knowingly 

does an act and, let's say, nay have sensed that the 
act is in behalf of somethinq that, may not be leqal, 
but he chooses to sav, "Hey, T don't want to know what 
that illegality is," does he remain quiltless? What 
is his involvement there? 

Till: COURT: What he chooses to sav, either 

to himself or anyone else, is immaterial. If his 

state of mind is that he just hasn't found out -- in 
other words, you can't tax him with negligence or 
whether he ought to know. It's a nuestion of whether 
he does know. 

How, he can't wilfully decide not to know. 

He can't wilfully reject the evidence of his own 

eyes anti say, "I don't know," when in fact he does know. 

You san't say, "Well, look, you ought to know, 
if vou had the sense vou were born with vou would 
have figured that out." That is not enough. If 
he doesn't have the sense he was born with, that is his 
misfortune, it i3 not criminal. 

R - (,/ 
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2 

Hut if he does v/ilfully blind himself, that 



3 

can be considered. 


✓ 

4 

Till! FORELADY: Is that equally con- 



5 

» 

spiratorial? 



6 

Till: COURT: Well, if you ju3t avoid findinq 



7 

out somethinq that is qoing on, you just avoid findinq 



8 

out, just don't put yourself in the v/ay of findinq out 



9 

because it is disagreeable information and you don't 



10 

1 

v/ant to know. 



11 

JUROR IIO. 8: Accidental. 



12 

THE COURT: That is not conspiracv. 



13 

The most common illustration of that in the 



14 

literature is the man who is the last person who knows 



15 

that the other one is being unfaithful. They just put 



16 

it out of their minds and don't draw any inferences 



17 

that other people draw. That is not conspiratorial. 



18 

Hut if you just, in order to enable yourself to do some- 



19 

thing that vou know is wrong, deliberately decide that 



20 

you are going to ignore what you see, that is. And 



21 

it is the deliberate decision to do somethinq wrong 



22 

that controls, when vou have deliberately decided 



23 

to do something v/rong. When you deliberately decide 



24 

to do somethinq wrong, then that is knowingly and wil- 



25 

fullv. 
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JUNOR NO. 8: That includes doing something 

which in and of its own right is not illegal, but is in 
support of an illegal activity? 

THE COURT: y e s, the individual act in and 

° f itr * elf ' lik ® driving the car down the street, there 
is nothing illegal about it. if you are driving the 

car down the street in order to take someone down there 
to do something illegal, that is illegal, but v OU have 
to really know. 

In other words, what you really have to find 
is he really didn't succeed in not knowing, that is what 

VOU have to find If he actually succeeded in 

not knowing, then he didn't know. 

The words "he wilfully blinded himself" 
merelv imply he didn't succeed,but vou have to find that 
he literally and actually succeeded in keeping himself 
ignorant and he doesn't know. 

Of course you have to find this beyond a 
reasonable doubt. 

I will see counsel at the side bar. 

(At the side bar.) 

MR. PANZER: Your Honor, in light of the 

question I would ask you again to charge them knowl¬ 
edge in and of itself is not enough to make one a member 

f\-' 6J 
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2 

of the conspiracy. That was part of the question 


;i 

they asked. 


✓ 1 

Ihev second thinq, I think the v/ay your 


5 

Honor worded it, you know, well, he can't wilfully. 


6 

puts now the burden on the defendant. 


7 

| THIS COURT: I said if he succeeds in 


8 

nakinq hinself iqnorant. 


9 

ilR. PANZER: Thev have to find criminal 


10 

intent. That is the crux of it. And that he did 


11 

these things with criminal intent, which implies 


; 12 

that he wanted to commit a crime, not that he wilfullv 


13 

disregarded it. That is the issue. 


11 

THE COURT: They have to find criminal in¬ 


15 

tent . 

- 


6 

MR. PANZER: I will ask you to charge 


1 

those two things. 


% 

1 Q 



; lO 

(In open court.) 


19 

THE COURT: of course, all this concen¬ 


20 

trating on the word "knowingly" doesn't detract from the 


21 

fact that mere knowledge is not enough? that is you 


22 

have qot to know and merely knowing that a conspiracv 


23 

is going o:i isn't enough. you have to intend to 


24 

become a part of it 


25 

• You don't want to lose sight of that 

A / J 
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fact bv all this talk about the one word. 

It all boils down, you still have your 
presumption of innocence and you have still got to find 
the defendant you are considering — of course, there 
is only one defendant left — knowingly and wilfully 
intended to further the unlawful objective of this 
particular conspiracy, namely, the importation and 
ultimate distribution of heroin. 

(At 5:25 p.n. the jury left the courtroom 
to resume its deliberations.) 
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now. ArranqcmLr.ts have heer. mad* 1 , 1 hope, for a reasonably 
good restaurant. 

I just want, bo caution you to the fact that 
you will he in the custody cf marshals who will be rating 
with yon and thr-y have nio morn business what your deliber¬ 
ations are than I have, cr that defense counsel and the 
District Attorney has. While you are ‘.-sting just don't 
discuss th; rase or in any way talk about it. 

All right. The marshals will take you eat 

i 

and bring you back and you will resume your del iberation* 1 . 

The jury left th" courtroom at 6.12 p.m. 

(In the robing room, H.45 p.m.) 

MR. PANZER: fly motion at this lima in for .< 

• t 

' mistrial based on the conversation you had with the cr.° 
juror when they came in and asked a question on wilfulness 

I 

and sc forth. And also or. the explanation of .naught i:.i s i 
and muling a comparison between th. t: and evil intent. 

THE COURT: I called fer a bench conference j 

after that discussion and it seems to m° that was the tine 
to voice any grievance. 

With respect to naughtiness, I then told them 
that was a childish thing and when you got to b° an adult 
that was a question of evil intent. Th" purpose was 

jn»n:ly to shew th- word "wilful" had an evil connotation 

k-G(, 
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which nauqhty didr. 't. 

lr. any ‘.-vent, your motion in denied. 

MU. PANZER : Except i or.. 

(Mote received from the jury at fl.55 p.m.) 

Note reads as follows: 

"Dear Judge Kr.spp -- 

"1. May we hear anv testimony in wmch at. 
least ere of the Matt!? brothers was m^ut.ion°d. 

"2. May we know the date th :s conspirators 
first learned of the shipment secreted in th a 
racing car on the truck." 

(t'ots marked Court's Exhibit 12.) 

(In open court, without the presence of the 

jury.) 

MR. BELJ.KR: Your Honor, Mr. Panzer and I have 
gone. through the record. With respect to Question 2 -- 

THE COURT: You can put that on th*= record 

at tnrward. 

(Jury present, 9.40 p.m.) 

THE COURT: Good ev^nir.n, ladies and gentlemen. 
I have, your question which has beer, marked Court's Exhibit 
12 . 

Before T net to that, 1t m c giv«* you the 
logistics. it is new a quarter of 10 ar.d at 10 o'clock 

fs-q 
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